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PREFACE 



espite repeated tinkering, the U.S. immigration sys- 
tem's organizing principles, most of its central 
tenets, and its basic architecture have changed little 
since 1965, or even since 1952, when two of the 
most thorough reviews of U.S. immigration laws 
took place. This is particularly true with respect to 
employment-related immigration. Yet, in view of the dramatic 
changes that have occurred during that period — changes in the 
global economy, economic and attendant social changes in the 
United States, and changes in the size, shape, and composition of 
the immigrant flow — the system cries out for thorough rethinking 
and reform. 

Two years ago, the Carnegie Endowment's International 
Migration Policy Program convened a Study Group to review and 
develop alternative approaches to the way foreign workers gain 
access to the United States through the employment-based immi- 
gration stream — one of the three main streams by which immi- 
grants legally enter the United States (the others being family- 
reunification and refugee admissions) and arguably the most con- 
tentious. The Study Group, comprised of key individuals from gov- 
ernment, labor, business, and research centers, 1 as well as the 
intellectual author of Canada's current system for selecting 
employment-based immigrants, met on several occasions. At the 
first two sessions, the Study Group discussed an analysis of the 
United States' foreign labor certification process prepared by 
Thomas Bruening, the then-retired and now deceased chief of the 
U.S. Department of Labor (DOL) Foreign Labor Certification Divi- 




^ee p. 209 for the names and affiliations of the Study Croup members. 
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sion, to whom this report is dedicated. Those sessions were fol- 
lowed by an intensive two-day roundtable discussion with senior- 
level administrators of similar programs in Canada, France, and 
the Netherlands; a leading student of the United Kingdom's foreign 
labor recruitment system; the key Australian labor unionist on this 
issue; and senior-level program managers from the DOL and the 
Immigration and Naturalization Service (INS). 

Co-authors Papademetriou and Yale-Loehr, serving as the 
study group's conveners, also consulted independently with a 
broad range of knowledgeable government officials in the United 
States, Canada, and Australia, regional DOL program managers, 
independent researchers, practitioners, and legal experts. The 
resulting study also reflects the co-authors' own extensive experi- 
ence with the issues. 

Demetrios Papademetriou has been a student of immigration 
for more than twenty years. From 1988 to 1992, he was Director 
for Immigration Policy and Research at the U.S. Department of 
Labor (DOL), where he also chaired the Secretary of Labor's Immi- 
gration Policy Task Force. Immediately before joining the Endow- 
ment, he was one of three senior DOL officials who oversaw the 
drafting of DOL regulations to implement the Immigration Act of 
1 990. 

Stephen Yale-Loehr, who has practiced immigration law for 
over a decade, is the former managing editor of Interpreter Releas- 
es, the principal immigration law newsletter. Fie also teaches 
immigration law at Cornell Law School. Fie is co-author of Immi- 
gration Law and Procedure, the leading immigration law treatise. 

The combination of the co-authors' two-year research effort, 
the knowledge and guidance of the Study Group members, and 
the extensive international consultation process has resulted in the 
most thorough analysis of the U.S. foreign labor recruitment pro- 
gram ever attempted. The main goal has been to reflect on ways to 
reform the employment-based or, as it is called in the study, the 
economic immigration stream. 2 By devising a set of standards and 
a clear process (and, hence, predictable outcomes) for U.S. firms 
to select both permanent immigrants and "temporary" migrants (or 
"non-immigrants"), the study seeks to make economic-stream 



2 This new designation better reflects the sharpened focus and emphasis of the 
study's proposals for choosing immigrants who can make stronger and longer-term contri- 
butions to both their employers and the U.S. economy. 
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immigration the strongest possible contributor to the larger nation- 
al effort of making the U.S. economy ever more competitive in the 
global economy. 

The authors recognize that reforming legal immigration, par- 
ticularly the employment stream, elicits much less agreement than 
controlling illegal immigration. Therefore, amassing the political 
resources needed to achieve legal immigration reform will be 
more difficult. Ultimately, however, the precise timing of reform is 
far less important than engaging the issue in a way that sets the 
stage for a thoughtful reconsideration of the employment-based 
immigration stream to make it put the U.S. national interest first. 

The authors wish to thank members of the Study Group and 
its many guests for their thoughtful guidance and advice. The 
ground rules of the Study Group did not call for a consensus doc- 
ument; therefore, responsibility for the recommendations made — 
and, as it is customary to acknowledge, for any errors of omission 
and commission — rest with the authors. 

The authors are also grateful to Patricia Blair, for her master- 
ful editing; to Scott Came and Nikhilesh Korgaonkar for their 
research assistance; and to Yasmin Santiago for her tireless efforts 
at guiding the manuscript from inception to completion. 
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SUMMARY 



n today's world — where capital, technology, prod- 
ucts, and services move ever more freely across 
national borders — an individual's skills, education, 
and initiative have become among the most valu- 
able economic resources. In tomorrow's world, their 
value will only increase. It is critical, therefore, that 
the United States have an immigration system that guarantees 
access to those who have these attributes and will put them to 
work for both the country and themselves. 

This study focuses on the selection of people admitted under 
work-related categories of the U.S. immigration system. As dis- 
cussed in Chapter 1, permanent and temporary "economic- 
stream" newcomers have a positive influence on U.S. economic, 
social, and cultural institutions. Their energy and skills contribute 
disproportionately to American jobs and wealth, especially since 
many of these foreign-born workers also invigorate international 
commerce and trade — vital components of economic success. 

However, the current employment-based immigration system 
(described in Chapter 2) can no longer guarantee that the United 
States will attract the kind of permanent and temporary foreign 
workers it needs now and in the future. The system has become a 
bureaucratic nightmare and is only haphazardly related to broad 
U.S. interests. It focuses on short-term goals — i.e., filling jobs for 
which there is supposed to be a shortage of U.S. workers, though 
identifying such shortages is notoriously difficult — and relies heav- 
ily on intrusive, yet ineffective, government regulation to "protect" 
U.S. workers. The labor certification process, which forces govern- 
ment to perform burdensome and ultimately unsatisfactory case- 
by-case evaluations of whether a minimally qualified U.S. worker 
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is available to fill a particular job, is particularly egregious. The 
system invites manipulation and abuse. There is universal agree- 
ment that it badly needs reform. 

Chapter 3 outlines alternative models for admitting economic- 
stream immigrants. The most suitable for U.S. purposes appear to 
be variations of the point systems used by Canada and Australia to 
identify individuals who — on the basis of their age, education, lan- 
guage ability, work experience, and skills — are likely to promote 
economic well-being. 

Chapter 4 proposes a modified point system (adapted to U.S. 
economic and labor market realities) that fashions an approach to 
economic-stream immigration that will serve the United States 
well into the next century. The proposed reforms would generally 
shift the focus to selecting permanent immigrants and key tempo- 
rary foreign workers (some of whom are actually in a status akin to 
"pre-immigrants") more precisely on the basis of their promise for 
long-term contributions to the economy. Employers would contin- 
ue to decide whom they want to hire, but they would choose from 
a pool of individuals who can pass certain requirements, including 
a points test. Employers would also be required to attest to certain 
recruitment, wage, and employment conditions to ensure a level 
playing field between U.S. and foreign workers. Numerical limita- 
tions would continue to be imposed, but the annual ceiling for a 
given year would be based on the previous year's actual usage. 

Jurisdictional issues would be clarified, with the Immigration 
and Naturalization Service (INS) given broader responsibility on 
immigration matters. The hodgepodge of intrusive, often inconsis- 
tent government regulations would be simplified and emphasis 
would be placed on clear rules and predictable outcomes. The 
INS would be invested with the authority to administer admissions 
requirements more flexibly, while the Department of Labor, which 
would see its labor certification and related functions eliminated, 
would receive funds to upgrade its enforcement functions to better 
identify, isolate, and punish businesses that habitually violate 
immigration laws. Most visa functions now administered by the 
State Department's Bureau of Consular Affairs would gradually 
devolve to a new, specially trained corps of INS adjudicators. 

The proposed reforms would generally provide broader and 
more meaningful protections for U.S. workers by imposing credi- 
ble wage and work experience requirements that would eliminate 
preferences for immigrant workers because they are cheaper and 

© xiv 

ERIC 



14 



SUMMARY 

limit competition for entry-level jobs. Certain temporary foreign 
workers would be limited to a three-year stay in the United States 
(rather than the six years sometimes permitted under the present 
system), and the use of "body shops" that supply foreign workers 
at below market rates would be strongly discouraged. Perhaps 
most important, the reforms would generally ratchet the require- 
ments for work-related entry into the United States upward, so that 
immigrants would create even more jobs than they currently do. 

In sum, the proposals set forth in this study will: (a) help U.S. 
businesses to remain competitive in the global economy by facili- 
tating access to the best foreign talent; (b) help U.S. workers by 
increasing opportunities for more and better jobs while protecting 
them from unfair competition; and (c) help immigrants to get a fair 
return on their investments in their own skills and expertise. This 
approach has always been a large part of America's secret of suc- 
cess. It should continue to be so. 
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1. THE ROLE OF IMMIGRATION IN A 
CHANGING U.S. ECONOMY 



s an institution, immigration has served the United 
States well — in fact, probably better than it has 
served any other country in the world. It has done 
so, however, only in part because of who has immi- 
grated here. For the most part, the United States' suc- 
cess with immigration rests with what immigrants 
have found on their arrival and, more precisely, with the implicit 
"bargain" between them and their new country that set the terms 
of each party's expectations of the other. 

THE IMPLICIT BARGAIN 

I n admittedly idealized form — there is massive Sturm und Drang 
associated with the history of U.S. immigration — the terms of 
the bargain between immigrants and their adopted country histor- 
ically had at least four components: 

•An often harsh, even Darwinian, economic environment that 
rewarded energy and hard work, initiative and risk-taking, 
deferral of gratification, and investments in human capital — 
expressed most frequently in the immigrants' commitment to 
the education of their children. Immigrants found, and came 
to expect, little assistance from the government, except for 
the creation of a mostly level economic playing field . 1 
•A legal environment that, with some notable exceptions, 
came to offer immigrants equality in virtually all social and 




1 There are those who contend that this aspect of the bargain is changing, and that 
"rights" and "entitlements" may in some instances have supplanted "opportunity" as the 
foremost offer to newcomers. The policy challenge is to find a level of social welfare sup- 
port commensurate with the society's broader interests that does not undermine the immi- 
grants' incentive to succeed. 
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labor market regards and, over time, has come to combat 
actively institutional and even most personal discrimination, 
especially in its public forms. The law continues to defend 
these rights, in most instances with little regard for fluctua- 
tions in public attitudes toward immigration. 

•A social and cultural environment that, for the most part, has 
come to appreciate the immigrants' commitment to family 
and hard work and their overall contributions to the enrich- 
ment of American culture and society — while usually being 
rather relaxed about, and at times even celebratory of, dis- 
tinctness and diversity. 2 

•A political environment that generally welcomed and 
reached out to immigrants and involved them in schools, 
civic associations, labor unions, and other quasi-political 
activities well before they became formal members of the 
U.S. polity. 

In other words, one of the critical differences between the envi- 
ronment that immigrants have faced in the United States and that 
encountered by immigrants virtually anywhere else is that immi- 
grants to this country generally confront fewer legal and institutional 
obstacles 3 to translating their hard work, initiative, wits, discipline, 
and family values into extraordinary progress, often within remark- 
ably short periods of time. 4 Of course, certain personal attributes 
(such as the bundle of skills an immigrant brings with him or her), 
characteristics (particularly race and, in certain instances, ethnicity), 
and the specific conditions of the host environment (such as the eco- 
nomic conditions at the place where the immigrant settles or 
labor/management relations at the place of employment) clearly 
affect both the speed and the overall probability of success. 

For its part, late twentieth-century America, no less than the 
America of earlier times, has relied upon and greatly benefited 
from the presence of immigrants. Even in the 1950s, when fewer 



2 A key indicator of how tolerant the society is of such distinctness is whether it is 
practiced in the public or private spheres. 

3 Other than those which are structural in nature and generally affect members of a 
racial or ethnic group, or of an economic or social class. 

4 There are many reasons for this phenomenon. Arguably, the most important ones 
revolve around the way political philosophy shaped the manner in which U.S. social, eco- 
nomic, and political institutions "organized" themselves both internally and in relation to 
each other to "reward" such attributes. 
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immigrants entered the United States than in any decade since, the 
U.S. economy may have been far less self-sufficient in terms of 
both talent and brawn than is generally acknowledged. Witness, 
for example, the very large bracero program for U.S. agriculture, 
which admitted between 300,000 and 400,000 Mexican workers 
a year throughout the 1950s, as well as the large-scale immigra- 
tion from Puerto Rico, which had reached 430,000 by 1960 ( Cen- 
tro de Estudios Puertorriquehos 1979). The Puerto Ricans, who 
were not technically classified as immigrants, and the braceros 
came in addition to the more than 2.5 million foreigners who 
immigrated to the United States during the 1950s. 5 Furthermore, 
many of the public- and private-sector architects of the extraordi- 
nary growth of the U.S. economy in the 1950s and 1960s, as well 
as many of those on whose labor that economic miracle relied, 
were themselves the sons and daughters of earlier immigrants 
who, by the 1920s, made up strong pluralities of the country's 
workforce. In short, in addition to providing a crucial identity- 
shaping element to our society, immigration has been and contin- 
ues to be both engine and fuel to our economy in activities that 
span the entire gamut of capital, knowledge, and technological 
content — from garment production and stoop agricultural labor to 
advanced research and development in every conceivable field. 

IF IMMIGRATION IS SO GOOD, WHY IS IT UNDER ATTACK? 

T oday the very concept of immigration is under strong attack. 

Initially, the attack focused on immigrants' (presumably unfair) 
competition with and displacement of U.S. workers. Critics have 
noted that the number of unskilled and semi-skilled jobs, while ris- 
ing, has not kept pace with the growing ranks of low-skilled work- 
ers who are already in the United States — especially in the inner 
cities, where minorities, immigrants, and other disadvantaged 
populations are concentrated. They question the wisdom of admit- 
ting large numbers of low-skilled immigrants, presumably out of 



5 The comparable figures stood at 3.3 million in the 1960s and 4.7 million in the 
1970s. In terms of new immigration's share of the population, the figures for the three 
decades were 1 .5, 1.6, and 2.0 percent, respectively, as compared with about 2.8 percent 
for the 1980s. The 1950s were the last decade in which Europeans constituted the absolute 
majority of all immigrants and, contrary to common understanding, Asians already made up 
about 6 percent of the immigration total despite the formal "exclusion" of most immigrants 
from that region (see INS 1994 for the relevant data). 
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concern about further crowding of low-wage sectors. Some also 
question whether it is in the country's long-term interest to "subsi- 
dize" through immigration and other policy instruments (such as 
lax enforcement of labor and tax laws) the maintenance and 
expansion of low-wage, low-value-added activities, such as gar- 
ment-making, which cannot compete in the long run with much 
more cheaply produced imported items. 

This issue is much more complex than the standard displace- 
ment-by-immigrants argument, however — a perspective whose 
resonance intensifies exponentially during bad economic times. It 
is also enmeshed in the ruthless economic restructuring, consoli- 
dation, and downsizing that have been affecting even such hereto- 
fore relatively "recession proof" sectors as financial services, high 
technology, and defense. The resulting massive layoffs have creat- 
ed a pronounced sense of vulnerability and anxiety among social 
classes that never before had to worry much about economic 
security. Nowhere have these forces been felt more acutely than in 
California, which is the birthplace of the latest (as well as of most 
earlier) anti-immigration movements and continues to be a caul- 
dron of anti-immigrant agitation . 6 

More recently, the attack on immigration has been fueled by 
anti-tax animus. Critics have targeted immigration's cost to state 
and local budgets, which incur most of the everyday burden of 
supporting the welfare (education and health) of immigrants and 
their families while the federal government receives most of the 
taxes that the wage earners pay. The problem is exacerbated in 
communities that include disproportionate numbers of "poor" 
immigrants, who pay few taxes to any jurisdiction. Some critics, 
especially in states where immigrants have tended to concentrate 
(California, Florida, Illinois, New Jersey, New York, and Texas), go 
so far as to blame immigrants for most local and state deficits. The 
attack was initially focused on the costs of providing services to 
illegal immigrants and their families, but it eventually converged 
on the fiscal "costs" of all immigration — an issue with which 



6 By 1990, California's nearly twenty-year economic expansion and prosperity gave 
way to large-scale job losses throughout the economy, severe budgetary shortfalls, cuts in 
social programs, and, for a period of time in the early 1990s, a flight of human and physi- 
cal capital — as well as to a widespread state of mind that can only be described as fearful 
and pessimistic. 
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"overburdened" taxpayers could identify and one that politicians 
could ride to success. A key aim of this budget-driven policy is to 
deny even legal immigrants who have not become citizens access 
to state and federal programs in which their participation is not 
explicitly mandated . 7 

The next mutation of the anti-immigration debate is already 
evident: Immigrant participation in programs not specifically 
intended for them (such as affirmative action) will be resisted. 
Lurking in the background are a host of other social and cultural 
issues — including language and education, even ethnicity and 
race — which threaten to grow in intensity. 

Furthermore, the more the line between antagonism toward 
illegal immigration and general dissatisfaction with aspects of 
legal immigration begins to blur, the less manageable both issues 
become and the less likely it becomes that reform of legal immi- 
gration will meet even a modest "thoughtfulness" test. This blur- 
ring has become a deus ex machina for those who want to make 
deep cuts in legal immigration "unstoppable" by attaching them to 
an illegal-immigration control bill (see box 1 - 1 ) — a legislative 
vehicle that enjoys broad bipartisan support. 

All of this creates a serious dilemma for fair-minded observers 
who value immigration but who recognize the system's weaknesses 
and want to channel the energy the immigration issue is generating 
into thoughtful reform. There is a perception, for example, that sev- 
eral of the immigration system's processes can easily be circumvent- 
ed by non-qualifying individuals and subverted by special interests. 
The system's unusual number of internal contradictions can be 
exploited as much by those who are trying to take advantage of the 
system as by those who seek to destroy it. Two of the permanent 
immigration system's components — the employment-based and 
refugee/asylum components — have been singled out for the most 
criticism in this regard, but several aspects of the temporary or "non- 
immigrant" system have similar programmatic weaknesses. Further- 



7 lt is true that working-class immigrants, like working-class people generally, can be 
"fiscal burdens" on the communities in which they live, because they have little or no prop- 
erty, little discretionary income, pay relatively few taxes, and require relatively large com- 
munity services for themselves and their families. In some communities, large proportions 
of immigrants fall into this category for some period of time. What this accounting fails to 
reflect , however - is that even the poorest immigrants make extraordinary economic contri- 
butions to their employers (who benefit from the lower price of the immigrants' labor) and 
to consumers (for whom product prices are kept lower through that same labor). 





5 



BALANCING INTERESTS 



o 

ERLC 



1-1. THE CHALLENGE OF IMMIGRATION 
REFORM: CONTROLLING ILLEGAL 
IMMIGRATION 



I mmigration reform must start with an accurate assessment 
of the problem followed by a strategic vision about what 
needs to be done and a practical blueprint on how to do 
it. In that sense, it demands a chess player's approach, one 
that places the highest premium on deliberateness and the 
ability to operate on several fronts at once. The example of 
controlling illegal immigration demonstrates both the com- 
plexity of the issue and the combination of strategic thinking 
and action the issue requires. 

Effective control of illegal immigration involves far 
more than merely trying to stop illegal border crossings or 
devising increasingly intrusive ways for preventing the 
employment of unauthorized workers — policy objectives that 
are extremely difficult to achieve in their own right. It also 
demands substantial funds for better enforcement of our laws, 
and for the systematic deployment of increasing amounts of 
diplomatic resources and intelligence and military assets (to 
identify, track, and stop organized smuggling efforts before 
they reach U.S. borders). Most importantly, it requires under- 
taking a concerted public education effort to change public 
attitudes about employing illegal immigrants, so that employ- 
ing only those who have a legal right to work in the United 
States becomes a respected new labor standard. In other 
words, the practice of employing unauthorized workers must 
be stigmatized in the same way that violation of other labor 
standards, such as child labor or minimum wage laws, is 
stigmatized. Development and pursuit of these policies will 
require much more, and more sustained \ energy that we have 
devoted to them even in the last two years. Only then will 
the goal of controlling illegal immigration stand a chance of 
becoming achievable. 
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more, and more significantly for the focus of this study, policy ana- 
lysts and others have come to realize that certain components of the 
immigration system may no longer serve broader U.S. interests as 
well as they should, or, for that matter, the interests of many of those 
who participate in it, including immigrants and their sponsors. 

The present U.S. system for legal immigration is comprised of 
three broad selection "streams" (see table 1-2): the economic 
stream, which covers immigrants chosen broadly for their human 
capital attributes; the social (and partly humanitarian) stream, 
which incorporates the family reunification categories; and the 
compassionate stream, which admits refugees and asylum seekers 
who meet certain internationally agreed criteria. Each of these 
streams reflects a different set of interests, values, and goals, and 
has both general and specific weaknesses. 

Although we believe that the immigration system's basic 
architecture is fundamentally sound, our study lends support to the 
concerns of reform-minded critics. The following critique applies 
to the entire system: 

•The immigration system's precise policy intentions are 
unclear. Despite some rhetoric focusing on specific (and usu- 
ally narrow) policy aims, it is not clear what we seek to 
accomplish through many of our immigration policies. The 
problem goes beyond lack of conceptual rigor and internal 
consistency. The system and its administration also demon- 
strate an unnerving tendency toward inflexibility and a reluc- 
tance to adapt. 

• The system is grossly deficient in programmatic logic and 
transparency. The system's regulatory and administrative 
procedures are not transparent enough to be easily under- 
stood by its clients. As a result, users cannot make reason- 
ably accurate assessments about whether they meet specific 
program requirements or anticipate how long it will take to 
complete specific processes. Processes whose outcomes are 
not predictable contribute to avoidable system overload. 
They also invite manipulation and abuse. 

•It demonstrates extraordinary lapses in definitional integrity 
and consistency within and across categories. Many of the 
immigration system's visa categories and provisions do not 
mean what most people would conventionally understand 
them to mean, and administrative rules often do not reflect 
what the visa categories, and the conceptual framework that 
supports them, imply. 
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• It displays a resistance to change that goes beyond the inertia 
typical of large and bureaucratically complex systems. 

• It is poorly financed by virtually any measure of comparison, 
and until recently it has been poorly managed, even misman- 
aged. 

• Finally, it is extraordinarily cumbersome and intrusive with- 
out a commensurate benefit in either efficiency or effective- 
ness in meeting the system's stated objectives (such as 
facilitating businesses' access to certain needed workers or 
"protecting" the interests of U.S. workers). 

Notwithstanding widespread recognition of these shortcom- 
ings, Congress has not shown a sustained interest in exerting rigor- 
ous oversight of the execution of U.S. immigration laws, and the 
executive branch has typically shown even less will and capacity 
to exercise leadership on immigration policy. This is particularly 
remarkable when considering that immigration has always been 
a — if not the — principal ingredient of social, cultural, economic, 
and, increasingly, even political change in our society. 

THE PARAMETERS OF REFORM 

F or fair-minded people — and we include ourselves — reform of 
immigration means giving priority to fashioning a framework 
for choosing immigrants that accomplishes what it says it seeks to 
accomplish, has predictable outcomes for its users, is responsive 
to the needs of U.S. business, is fair to U.S. workers, and is consis- 
tent with core national values and goals. Because we believe that 
discourse on these issues is crucial, both for the future of immigra- 
tion and more broadly for stemming popular dissatisfaction with 
government in general, we join the discussion by preparing this 
study . 8 At the center of our approach is a single overriding objec- 
tive: the effective management of a more purposeful and sharply 
focused immigration system. 



8 There is an all too common tendency in the heated politics that surround immigra- 
tion policy reform to attempt to portray discourse about the value of immigration itself as 
illegitimate. We reject such assertions. If such a discourse is to be productive, however, one 
of its key premises must be that most of those who are concerned about the system's failings 
are good and fair-minded people who are genuinely puzzled about immigration. They must 
wonder how certain provisions of such a defining American institution could be so poorly 
conceived and so poorly managed. 
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FOUR CRITICAL ELEMENTS 

Proposals for change must meet four critical tests: 

1. The changes must create a system that is demonstrably 
good for America. Meeting this challenge requires that attention 
be paid to two areas. First, we must admit family immigrants , 9 
refugees, and asylum seekers on the basis of principles and proce- 
dures that stay true to our core social values and humanitarian 
principles and to our international legal obligations. Second, we 
must select economic-stream immigrants who contribute to the 
creation of American jobs and wealth and help to facilitate com- 
merce and trade. This means that we must facilitate U.S. firms' 
access to people with human capital characteristics that will allow 
them to effectively operate in, and successfully adapt to, an always 
changing global competitive environment. 

2. The system's provisions must meet the needs of U.S. 
employers without harming the interests of U.S. workers. This is a 
complex challenge that involves, among other things, two addi- 
tional specific tasks. First, we must devise clear rules that allow 
U.S. firms to hire the most qualified job applicants in key occupa- 
tions, who will make these firms more competitive in the global 
marketplace. The contributions of such workers generate up- and 
downstream economic benefits that best serve broad U.S. inter- 
ests — and the interests of U.S. workers. Second, we must establish 
and enforce policies and procedures that eliminate unfair competi- 
tion by economic-stream newcomers — whether such newcomers 
enter under the permanent or the temporary immigration systems. 



9 The largest immigration component is family immigration, which is beyond the 
scope of this study. We fully support maintaining our national commitment to the social and 
humanitarian principles embodied in family reunification. Immigrants entering the United 
States on the basis of their family relationships reinforce our national commitment to strong 
family and work values while simultaneously contributing to positive social, economic, and 
cultural change and thus to their communities' welfare. In addition, families and fellow eth- 
nics serve as social, cultural, and economic buffers and mediators between the individual 
immigrant and the host environment, making for a more effective transition into the new 
society. A successful transition, in turn, becomes a solid foundation for the success of the 
immigrants' children — the U.S. citizen-workers of the next generation. It is the success of 
that generation that sets us apart from most countries that engage in immigration. Further- 
more, families provide services that research shows have a direct relationship to a house- 
hold's successful economic integration (measured in terms of economic status). They 
provide information about and access to the labor market, a private social safety net, and 
assistance with child care that often allows several household members to work and thus 
contribute to the family's well-being. The provision of these and similar services is often 
central to the ability of immigrants to translate their educational and other qualifications 
into a timely economic adaptation (see Papademetriou et al. 1989). 
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3. Any changes must enhance the prospects for immigrants 
to succeed once they are here. As noted earlier, immigration 
implies a bargain between newcomers and the society that 
receives them — to wit, that once admitted, immigrants will face a 
level playing field in which they have a fair chance to succeed by 
working hard and playing by the rules. The bargain does not 
promise any special advantages. For instance, the foreign born 
should have no claim on access to government programs such as 
affirmative action. The other side of the coin is that they should not 
be disqualified from the social programs that go along with full 
societal membership, and to which they must turn because of 
events that are beyond their control, such as sickness, disability, or 
loss of a job. This is a fundamental equity principle. 

4. Finally, reform requires a surgeon's scalpel, not a butch- 
er's cleaver. In the hyperbole that has engulfed most discussions 
about immigration, it has become increasingly difficult to stay 
focused on what needs fixing. Blurring the lines between illegal 
and legal immigration further complicates the reform effort by 
making it more difficult to focus narrowly on curing defects, rather 
than on going after the system itself. 



THE GATE-KEEPING FUNCTION 

Discussions about reform of legal immigration typically focus on 
the following issues: (a) numbers; (b) admission policies (such as 
selection formulas, qualifications of those seeking admission, and 
procedures for evaluating them); and (c) post-admission policies 
(such as the economic, social, and political responsibilities and 
rights of newcomers, as well as issues of equity between natives 
and immigrants in a number of social domains). Two additional 
issues are beginning to come to the fore: (d) the allocation of 
resources and responsibility among various political and govern- 
mental jurisdictions; and (e) the integration of immigrants — an issue 
that we as a nation have been avoiding assiduously, even though 
we are intuitively aware we can do so only at our own peril . 10 

We recognize that these issues cut across numerous political 
and philosophical domains, which makes them difficult to resolve 



10 The integration process is the "ground zero" of all immigration policy and the ulti- 
mate test of success or failure in any immigration system. No immigration regime can be 
successful in the long run unless it solves the puzzles of integrating newcomers, of building 
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quickly or definitively. Nevertheless, we believe they can be 
resolved. Our proposals are intended as first steps in this direction. 
They focus on the narrower issue of reforming only the system 
for admitting economic-stream immigrants, who make up the 
second-largest group of newcomers but are arguably the most 
controversial. 

One way of visualizing what the United States needs to 
accomplish through immigration reform is to think of immigration 
policy as "gate-keeping." The system needs to establish check- 
points at every point of entry and to evaluate everyone seeking pas- 
sage according to clearly understood guidelines that are readable 
from both sides of the gate — by established Americans, newcom- 
ers, and prospective immigrants alike. The gate-keeping analogy 
also implies that we should take down the old welcome sign, 
decide which of the old precepts are outdated, misguided, or sim- 
ply wrong, and replace them with new principles that more accu- 
rately reflect what the United States seeks to gain from the 
continued admission of immigrants. The analogy allows us to make 
clear that entry through the gate is the only acceptable way in. 
Hence, the government's responsibility reaches beyond simply 
administering the entry criteria; it must also be effective in denying 
access to its territory to those attempting to go around the gate, and 
it must establish tougher sanctions for those who violate the rules. 

OBSTACLES TO COMPREHENSIVE REFORM 

It is easy to underestimate the difficulties associated with accom- 
plishing comprehensive immigration reform. In addition to the 
issue's breadth and complexity, which make putting one's concep- 
tual arms around it very difficult, comprehensive reform must also 
contend with at least seven other serious obstacles: 



community out of diversity, and of creating a legal/institutional and sociopolitical environ- 
ment in which the second generation can achieve success. However, this problem cannot 
be solved in the absence of inter-group harmony in general and inter -minority harmony in 
particular. The broader challenge for the United States is clear: Unless we can succeed in 
combating apathy, despair, and inter-group antagonism in our inner cities, we cannot be a 
successful society in the next century. And we will not succeed in that quest if we continue 
to disinvest in the social infrastructure of our cities {particularly in the education and train- 
ing areas), to devalue the efforts of the working poor (while simultaneously withdrawing the 
social safety net even further), to incite taxpayers to revolt, and then to use the resulting 
anger as an excuse for cutting programs. 
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•Jurisdictional issues in Congress and within the administra- 
tion, which divide control over the issue among many differ- 
ent committees and executive agencies with different 
priorities and agendas. 

•The economics and politics of budgetary reform, which are 
likely to impoverish many immigrants (as they will many 
Americans) and give lower priority to reforms in areas other 
than control and enforcement. 

•The intense and difficult politics surrounding the issue — 
including constituency politics that can hold politicians 
hostage. 

•The emergence of intense partisanship that inhibits the inter- 
party cooperation on which successful immigration legisla- 
tion has traditionally relied. 11 

•A limited political attention span, particularly in light of the 
approaching 1 996 elections, 12 which is likely to push legisla- 
tion through the Congress before its effects on other policy 
domains can be fully considered. 

•The lack of adequate data, which inhibits the making of 
informed policy choices, often forces policy prescriptions to 
rely on anecdotal or plainly false "evidence," and enables 
those interested in making political arguments based on dubi- 
ous facts to do so with relative impunity. (As in many other 
policy domains, our gross under-investment in knowledge ill- 
serves the country.) 

•The INS's institutional culture, which has traditionally prized 
and rewarded enforcement almost to the exclusion of good 
management and effective services, and which has devel- 
oped an unenviable record for arbitrariness, intrusiveness, 
and resistance to change. 

Notwithstanding these obstacles — most of which are fully rel- 
evant for the narrower scope of reform that is the focus of this 
study — we believe that the case for reform is compelling and that 
any such effort must include substantial changes in the economic 
immigration stream in order to help the U.S. economy remain 
competitive in the twenty-first century. 



11 On some aspects of the issue, such as employment-authorizing identification mat- 
ters, even intra-party cooperation is uncertain, 

12 Although the upcoming election may in fact enhance the chances for passing 
some legislation, it is likely to diminish the probability of thoughtful reform. 
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HOW THE U.S. ECONOMY AND OUR IMMIGRATION 

NEEDS HAVE CHANGED 



I n order to understand the kinds of reforms that are needed in 
economic-stream immigration, we must first understand the rad- 
ical changes that have taken place in the international economic 
order over the past two decades and the extremely dynamic global 
marketplace of today. The effects of these changes on the domestic 
economies of most international actors, including the United 
States, have been immense. Specifically, we must understand: (a) 
the global economy and its requirements, particularly what it val- 
ues most as it moves into a state of full interdependence; (b) the 
structure of the U.S. economy, including its strengths and weak- 
nesses; (c) how U.S. firms and their employees fit into the interna- 
tional marketplace; and (d) the worker characteristics that will be 
most useful to U.S. firms (and, by extension, the U.S. economy) in 
retaining and enhancing their position in that marketplace. 

Although immigration policy can be only one part of a broad- 
er U.S. strategy for economic success in the world economy, such 
an understanding will help us to empower leading U.S. firms to 
make choices regarding key personnel on the basis of the broadest 
possible assessment of their needs in the context of international 
competition. 



When Congress developed many of today's economic immigration 
provisions in 1952, most of the nation was successfully completing 
the conversion to a peacetime economy by redirecting manufactur- 
ing industries toward the production of consumer goods and 
employing large numbers of discharged military personnel in its 



13 The discussion in this section is indebted to numerous standard works in the "man- 
agement" literature, as well as to the many government and private-sector studies of the 
U.S. economy of the past fifteen years. Among them are works by Robert Frank and Philip 
Cook, Reynolds Farley, Stephen Herzenberg, John Alic and Howard Wial, Ray Marshall, 
Barry Minkin, Lawrence Mishel and Jared Bernstein, Rosabeth Moss Kanter, James Brian 
Quinn, Robert Reich, the Hudson Institute, various public and private sector commissions, 
and the biennial analyses and projections of the U.S. Bureau of Labor Statistics (as they 
have appeared in the Monthly Labor Review, especially since 1987). Many of the latter set 
of works, and their relevance for immigration policy, have been discussed elsewhere (see 
Papademetriou 1994; and Papademetriou and Lowell 1991). All of these works appear in 
this study's bibliography. Specific authors are identified in the text only when an idea is 
unique to that author. 
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factories. Accordingly, manufacturing and agriculture dominated a 
domestically focused economy. As tensions between East and West 
intensified, a growing military-industrial complex created hundreds 
of thousands of additional jobs. Finally, the country was also begin- 
ning to invest large amounts of public capital in physical infrastruc- 
ture, supplying still more employment and the means to move the 
goods that U.S. workers were producing. 14 

At about the same time, international markets began to 
become more important for U.S. industry. An influx of U.S. capital 
into the war-torn economies in Europe and elsewhere, which were 
still unable to produce enough goods for their expanding popula- 
tions, created opportunities for U.S. firms to build significant prod- 
uct beachheads overseas and broader trade relationships. 
Combined with startling advances in productivity, 15 these factors 
resulted in a booming U.S. economy that nearly doubled U.S. per 
capita income between the end of World War II and the early 
1970s. 

At the center of this postwar economic explosion, managing 
its growth and guaranteeing its stability, was the large U.S. corpora- 
tion, which soon became the core of the nation's economic life. 16 
Its role extended far beyond simply organizing capital and labor 
into the production of goods and services. By tying continued 
growth to a large and growing internal market, stable jobs and 
career paths, and stable labor relations, the U.S. corporation 
became the nucleus in a cycle of production and consumption that 
transformed both the U.S. economy and its attendant social order. 

Corporations could play this central role largely because they 
were able to craft and maintain a "bargain" between labor and 



^Manufacturing and agriculture received most of the attention and produced the 
overwhelming majority of the measurable gross domestic product (GDP). In terms of total 
employment ; however, the goods-producing sector (manufacturing, farming, mining, and 
construction) has been employing fewer than half of all U.S. workers since 1 940. 

15 Two key reasons for such productivity gains were continuous developments in sci- 
entific management and the technology of high volume mass production — both pioneered 
by U.S. industry (see Herzenberg et al. 1996). 

16 The discussion about the role of the corporation and the bargain between man- 
agement and labor is primarily of heuristic value. It abstracts and generalizes from a set of 
relationships that apply primarily to that period's large oligopolies and regulated monopo- 
lies, such as utilities. The reality was much more complex than this model suggests. For 
instance, this discussion ignores the role of women workers. Moreover, most smaller and 
less stable companies (where most women worked) did not offer the opportunities this 
model suggests. 
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management that guaranteed continued growth by fostering agree- 
ment on what Robert Reich has called the "division of the spoils" 
(see 1 991 :55, 223). In this bargain, U.S. workers essentially "relin- 
quished" the option of seeking to exert influence over broad insti- 
tutional policy issues 17 in exchange for job security (virtually de 
facto lifetime employment), seniority-based advancement, ade- 
quate compensation to support a family, and access to generous 
benefits — i.e., the key ingredients for a middle-class existence. In 
return, the corporation expected 18 production workers and middle 
managers to learn how to work within large and vertically inte- 
grated bureaucratic organizations, be reliable, work hard, and fol- 
low orders — and rarely sought their input on product development 
or process innovation. 

All of the corporation's constituent elements — stockholders, 
executives, middle managers, and production workers — shared in 
the growing profits generated by this system. They in turn spent 
their rising income on goods made by other U.S. corporations with 
similar structures, thus further supporting the lifestyles of their 
neighbors and creating more jobs for their children. They also 
saved enough of their income to fund investments in technological 
innovations that boosted productivity and further enhanced broad- 
er economic growth (Herzenberg et al. 1996). 19 

New technologies and products — the key to an industry's 
success — were developed over long periods of time almost exclu- 
sively by research and development shops within the corporation 
itself or with allies in academia, not by eliciting worker input. To 
be sure, technological progress required workers to learn new 
skills all the time. However, many of these skills could be learned 



17 lt is worth noting that this path differs sharply from the one followed by worker 
organizations in most European countries, some of whom chose to emphasize a policy of 
"co-determination" on institutional policy issues while others opted for a policy of con- 
frontation. In neither instance did European workers surrender any of the "benefits" that this 
bargain bestowed on American workers. 

18 The reification is typical of writings about the period, with "the corporation" often 
assuming certain concrete, even anthropomorphic, characteristics. Some authors have in 
fact gone so far as to reduce the life of the nation to that of the corporation. Reich (1991 :43), 
for instance, writes that: "[b]y the 1 950s, the well-being of individual citizens, the prosperity 
of the nation and the success of the nation's corporations seemed inextricably connected." 

19 ln most instances, the advance of technology itself was adequate to raise produc- 
tivity enough to further drive the engine of growth. 
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on the job or in short periods of employer-sponsored training, and 
they were generally adequate for workers to share in the gains of 
the country's growth without expensive investments in their own 
continuing education or training. In fact, even the most advanced 
industrial equipment in the 1950s and 1960s was operable by 
someone with a twelfth-grade reading level and a modest amount 
of on-the-job training. 

Clearly an abundance of capital and natural resources, and 
the economies of scale associated with mass production, were the 
most crucial elements of U.S. economic success. But there was 
still another factor: a supportive public sector (and, more broadly, 
public institutions). The public sector's role was essential in sever- 
al respects: (a) in supporting and reinforcing the labor/manage- 
ment bargain (primarily through such New Deal-enshrined worker 
gains as the right to organize and the Fair Labor Standards Act); 
(b) in making the results of defense-related research and develop- 
ment available to U.S. firms, thus expanding the knowledge-inten- 
sity of their products; and (c) in maintaining a system of public 
education that taught good work habits, the importance of follow- 
ing rules, and the basic reasoning skills (reading, writing, and 
arithmetic) necessary for modern factory jobs. It also promoted the 
selection of the nation's brightest youth for post-secondary educa- 
tion, and made public funds available not only to universities but 
also to students, especially returning veterans, thus ensuring a 
steady supply of researchers, managers, and technicians. 

Immigration played a relatively modest but nonetheless sig- 
nificant role in the spectacular postwar rise of the United States. 
Although a significant proportion of that immigration took place 
outside the parameters of the Immigration and Nationality Act of 
1952 (I N A), 20 the overall framework created by the 1952 Act was 
generally consistent with the broader thrust of most government 
action during the 1950s and 1960s: enhancing economic growth 
while preserving (or at least not undermining) the bargain between 
labor and management on which postwar prosperity — and social 
stability — rested. 



20 For instance, most refugee flows in the 1950s were accommodated outside the 
INA, and even some of the regular immigration flows were possible only by "mortgaging" 
certain countries' future visas. 
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As a result, the admission of economic-stream immigrants 
was pegged primarily to filling jobs for which no U.S. workers 
were available, while U.S. workers were presumed to be "protect- 
ed" from declines in their wages and working conditions through 
the wage provisions of labor certification (see Chapter 2). The INA 
thus formalized the notion that immigration should essentially 
respond to surges in the demand for labor and its inevitable supply 
shortfalls. 

The 1965 amendments to the INA reinforced that notion. 
With the emerging appreciation that technological advancement 
would assume a more important role in maintaining the rate of 
economic growth, the 1965 amendments sought to facilitate the 
admission of skilled and educated foreigners by acknowledging 
the emergence of a global economy. 

THE U.S. ECONOMY SINCE THE EARLY 1970s 

Soon after the passage of the 1965 amendments to the Immigra- 
tion and Nationality Act, the edifice of the postwar economic 
order — and the U.S. economy's dominant place in it — began to 
crumble. There were many reasons for this breakdown, most of 
them due to U.S. actions. 

Although the lack of serious international competition noted 
earlier contributed to U.S. economic success, this very advantage 
gradually turned into a disadvantage. Lack of significant competi- 
tion lulled U.S. industry into focusing primarily, if not exclusively, 
on domestic production and made it inattentive to the importance 
of guarding its market share abroad, looking for an extra edge, or, 
most consequentially, investing systematically in new technolo- 
gies or in the skills and cognitive capacities of its workforce. 

Many U.S. firms and entire industries failed to adapt their 
organizational culture quickly or fully enough to shorter product 
development cycles, more efficient and quality-conscious manu- 
facturing, and more targeted and aggressive marketing. They also 
failed to emphasize and reward flexibility, process innovation, 
ideas, skills, and knowledge to the degree they should have. 

Another set of reasons was external. It included the revival of 
other postwar economies, the superior quality and price competi- 
tiveness of many foreign products (often aided quite openly by 
government subsidies and protectionist policies), and the increas- 
ing marketing aggressiveness of many foreign firms. Systematically 
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falling trade barriers, most of them coming down as a result of U.S. 
initiatives, 21 accelerated many of these processes. The combina- 
tion of such acts of omission and commission — and, in no small 
part, the earlier policy inattentiveness and miscalculations by the 
U.S. public sector — made unfettered competition a defining char- 
acteristic of the new world economy. 

Globalization and the reality of full economic interdepen- 
dence are, of course, inescapable facts. The figures are nothing 
less than astounding. During the period under discussion, U.S. 
exports grew from about $20 billion in 1959 (and just $27.5 bil- 
lion in 1965) to more than $700 billion in 1994. 22 Imports during 
the same period registered similar growth — from about $22 billion 
to more than $800 billion (Council of Economic Advisors 
1995:274-75). The total value of international economic transac- 
tions (imports plus exports) grew from a little more than 8 percent 
of the GDP to more than 22 percent of GDP. By 1 991 , total inter- 
national sales by U.S. multinationals (from exports, direct in- 
vestments, or joint ventures) generated an estimated $1 .2 trillion — 
accounting for nearly 30 percent of corporate revenue ( Business 
Week 1 994:62-63). 

Even more telling, U.S.-owned firms are now competing with 
foreign-owned firms not only abroad but also in the United States. 
It has thus become as difficult — and in many respects much less 
useful — to distinguish "American" from "foreign" firms as it is to 
separate "domestic" from "foreign" markets for one's products. 

This "de-nationalization" of economic activity has effected 
significant changes in U.S. economic institutions and the social 
organization that undergirds them. The bargain between labor and 
management has collapsed, as access to cheaper labor overseas 
has eroded the bargaining power of U.S. workers and their organi- 



21 It is not always fully appreciated that one reason for the single-mindedness with 
which successive U.S. governments have pursued trade liberalization is the need to regain 
through "hard-nosed" negotiations ground lost in earlier days, when the United States 
granted access to its market without securing fully reciprocal access for U.S. companies and 
products. 

22 Between 1986, when the trade deficit peaked, and 1991, overseas trade account- 
ed for about 30 percent of real economic growth ( Business Week 1992:31). Gains in manu- 
facturing exports during the same period were also dramatic: They more than doubled, 
from $150.7 billion to $349.7 billion, increasing the U.S. worldwide share of such trade 
from 1 6.7 percent to 1 7.4 percent (U.S. Bureau of the Census 1 994:764). 
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zations. 23 The "American corporation" has become less and less 
"American" as companies move operations overseas and foreign 
capital pours into the United States. 24 Relentless foreign competi- 
tion forces U.S. corporations to be more cost-conscious than ever 
while intensifying the race for product and process innovation, 
increasing the speed of technological progress, and intensifying 
interest in flexible staffing. 

More important for this study, globalization has placed a pre- 
mium on a better educated and trained workforce. A firm's pro- 
ductivity and competitiveness depend increasingly on its products' 
knowledge content (as distinct from its content of capital and other 
physical resources), on the innovativeness of its processes, on 
"first-to-market" corporate strategies, and on the ability to develop 
and exploit global connections by what Moss Kanter (1 995b:1 53) 
calls "managing the intersections" at the "crossroads of cultures." 
The constantly shifting need for specific (rather than generic) 
expertise means that firms can obtain the needed talent more easi- 
ly, if not more cheaply, from outside — in effect adopting a "just-in- 
time" approach to the composition of the workforce. Flexible 
staffing, as this is called, has lessened interest in investing in the 
training of one's workers. 

The resulting policy dilemma has been extraordinary and is 
aggravated further by radical changes in the capacity of public 
institutions to safeguard some level of social coherence while pro- 



23 The effect of trade accords on U.S. workers is extremely complicated and contro- 
versial. On the one hand, trade accords force open foreign markets for U.S. firms and sepa- 
rate acceptable from unacceptable behavior in international economic conduct. A panoply 
of rules regulates such conduct, while regimes of often severe sanctions are intended to 
deter unfair trading practices. In this form, trade accords clearly benefit U.S. workers. On 
the other hand, by providing more open access to the U.S. market, trade accords put 
extreme pressure on marginal or otherwise non-competitive U.S. industries that employ 
substantial numbers of U.S. workers. While good for U.S. consumers (who benefit from the 
ensuing competition), such situations point up the trade-offs between competitiveness and 
efficiency, on the one side, and the social implications of lower wages, higher inequality, 
and unemployment, on the other. (The precise relationship between trade and inequality is 
ambiguous at best. Clearly, trade liberalization does contribute to inequality by placing a 
higher value on products and services that have higher, rather than lower, knowledge con- 
tent. Hence higher-skilled workers benefit while lower-skilled ones lose.) It is in this latter 
form that trade accords contribute to job dislocation (but not to net job losses in the aggre- 
gate) and may adversely affect social coherence— at least in the short to medium term. 

24 Between 1980 and 1992, U.S. overseas investments more than doubled, from 
$215 billion to $487 billion. At the same time, however, foreign investment in the United 
States more than quintupled, from $83 billion to $420 billion (see U.S. Bureau of the Cen- 
sus 1994:808, 811). 
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moting broader economic growth. Government now realizes that 
its role as legitimizer and overseer of the labor/management bar- 
gain has lost much of its relevance — primarily because neither of 
the parties to the bargain exist any longer in their previous form, 
while its own role in many other policy domains has been system- 
atically downsized and eroded. 

A failure to fully comprehend how radically the nation's basic 
economic and related social and labor market institutions have 
changed in the past two decades may well be at the heart of our 
failure to diagnose and treat the implications of the broader eco- 
nomic changes. After all, in the past ten years, the U.S. economy 
has generally met most of the standards for macroeconomic suc- 
cess. It has experienced relatively low rates of unemployment and 
inflation, declining and largely stable interest rates, still-significant 
productivity advances , 25 and gradual but steady growth. Neverthe- 
less, the changes must be confronted. They are irreversible . 26 

In an attempt to get a conceptual handle on this situation, 
some analysts — and many politicians — have made economic 
uncertainty the definitive diagnosis of what ails the United States at 
century's end. This may have some sociological validity, particular- 
ly as it pertains to managers and other white collar workers , 27 who 
until recently have been much less accustomed to job instability 
and to uncertain economic prospects than production workers. In 



25 ln the 1960s, productivity growth stood at about 2.8 percent, while in the 1970s it 
dropped to about 1.7 percent (see Herzenberg et al. 1 996). Productivity gains for manufac- 
turing in the past 1 5 years have fallen to one percent and lower than that in the service sec- 
tor, which now accounts for two-thirds of the national output and employs three out of four 
U.S. workers. Lagging productivity is in large part responsible for the stagnation in the 
wages of some groups of workers, particularly those in the service sector. Overall produc- 
tivity, however, remains comfortably higher than in virtually all other industrial countries. 

^International politica! events have intensified this transformation further. For 
instance, as the need for a large defense presence here and abroad gradually diminishes, 
we can expect the release of many more highly trained men and women into the civilian 
workforce and significantly reduced competition between the public and private sectors for 
the services of entry-level youth, who are selected because they have many of the basic 
educational foundations our economy needs— a prospect that in the more optimistic times 
of a few years ago was called the "peace dividend." An additional, and perhaps even more 
important, component of this "peace dividend" may be the long-term redirection of the tal- 
ents and aspirations of many of our most highly trained scientists and engineers toward 
careers in the civilian economy. 

27 Unpublished data on displaced workers from the DOL's Bureau of Labor Statistics 
(BLS) show that executive, administrative, and managerial occupations, as well as adminis 
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many respects, however, the very imprecision of the term "uncer- 
tainty" masks the "truth" the concept has tried to capture. By con- 
tinuing to look at the same few indicators (e.g., unemployment or 
industrial orders and output) as a measure of the nation's economic 
performance, one may miss a crucial insight: In this age of eco- 
nomic interdependence, what an economy produces, or even how 
it produces what it does, in technical terms, is less important than 
the structure of and interrelationships among the institutions that 
organize people toward a common economic purpose. Thus, we 
must shift our attention to how the organization of production in a 
knowledge-intensive economy melds human resources and pro- 
duction processes into production "systems" that stress high-perfor- 
mance, high-quality, and high-productivity outcomes. Such 
outcomes thrive in large part on decision structures that are partici- 
patory and that reward continuing education and training. These 
attributes are increasingly the backbone of competitiveness. They 
are also at the heart of good jobs at good wages and, by extension, 
successful economies and societies (Marshall 1995). 



trative support and clerical occupations, have experienced the greatest growth in displaced 
workers in the past fifteen years (increasing from 7.8 to 13.7 percent and from 11.1 to 15.7 
percent of all displaced workers, respectively). Tellingly, significant levels of job instability 
have also been encountered by professionals (growing from 5.4 to 8.2 percent of all dis- 
placed workers) and service workers (increasing from 6.8 to 9.8 percent). Not surprisingly 
given the increasing representation of workers from these occupations among displaced 
workers, the share of operators, fabricators, and laborers, as well as of precision production, 
craft, and repair workers among displaced workers has decreased, respectively, from 36.4 
to 21 .2 percent of the total and from 20 to 16.2 percent of the total (see Herzenberg et al 
1996). A different set of measures tells a somewhat similar — if more refined — story. Howell 
and Mueller (1996) focus on shifts in the skill mix of U.S. jobs and find the following: what 
they call "subordinate primary sector jobs" (e.g., routine white collar jobs that require mod- 
erate cognitive skills [such as administrative and clerical workers] and high wage blue col- 
lar jobs that tend to be unionized and command high wages and benefits) have taken most 
of the "restructuring" hit — with a 4 percent decline in employment between 1979 and 
1990. "Independent primary sector jobs" in both public and private sectors have grown 
most rapidly since 1973, increasing from 25 to 32 percent of the workforce. Most of that 
growth has been in the private sector. Finally, "secondary sector jobs," in both their low- 
wage blue collar job and low-wage service job configurations, have basically held their 
share of total employment. The most recent projections of the U.S. employment picture by 
the BLS to the year 2005 (see Kutscher 1995) suggest that these trends will continue. For 
instance, the BLS projects that most of Howell and Mueller's "independent primary sector 
jobs" — roughly professional specialty, services, technician, and marketing occupations, in 
that order — will experience the largest job growth. Executive, administrative, and manager- 
ial occupations, however, are projected to experience much slower growth in the next ten 
years than they have in the past fifteen years. 
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1-3. GLOBALIZATION AND HUMAN 
INSTITUTIONS 

I t is human institutions — worker organizations, professional and 
business associations, citizen groups, government at all levels, 
but also the corporation — that have always curbed the worst 
excesses of capitalism and promoted broader social goals. Many of 
these institutions have seen their power erode precisely when the 
need for their moderating influence appears to have intensified. 
Thus, many of the mechanisms devised over the course of decades 
of social democracy for "leveling" the worst types of inequality — 
from progressive taxation and government regulation to the 
labor/management bargain discussed earlier in the text — have been 
giving way to "efficiency"-motivated "reforms" and "winner-take- 
all" outcomes (see Frank and Cook 1995). Within the corporation, 
"inefficiencies" — whether in production methods or employment 
and wage policies — are identified and systematically stamped out. 
The combined dictates of the global economy (which offers high 
rewards for U.S. products and services with higher skill content), 
the continuing shift to the service economy (with its relatively fewer 
"good jobs"), technological change (which requires radical reforms 
in areas as diverse as production techniques and organizational 
management and threatens to make vast numbers of jobs at all edu- 



THE WORKERS THE U.S. ECONOMY NEEDS NOW 
AND MUST HAVE IN THE NEXT CENTURY 

Because globalization makes some of its most difficult demands on 
human institutions (see box 1 - 3 ), its effects have been felt most 
acutely in the labor force. The twin realities of intense international 
competition and the lure of well-prepared and disciplined, yet 
inexpensive, labor overseas — when taken together with such fac- 
tors as the attraction of becoming established in emerging markets 
early (as Japan has sought to do throughout East and Southeast 
Asia), the increasing political stability in most developing countries, 
and the reductions in transportation costs — have removed much of 
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cational and responsibility levels redundant) both compel and pace 
such changes and reinforce their employment effects. This poses a 
challenge of immense proportions which neither analysts nor poli- 
cy-makers yet understand well enough to respond to it in a com- 
prehensive manner. 

As John Gibbons, then Director of the Office of Technology 
Assessment (OTA), put it in a noteworthy 1992 study, U.S. -Mexico 
Trade: Pulling Together or Pulling Apart: 

"[T]he key to success in managing the social and econom- 
ic transformations of the coming decades lies with the institu- 
tions that frame public and private choices — decisions made 
by employers, by workers, by government officials. . . . 
[RJecently, Washington has been backing away from . . . [the] 
responsibilities ... for managing the macroeconomy and 
providing a safety net for laid off workers and their families, 
without replacing them with new institutions and new poli- 
cies .... The NAFTA debate provides an occasion to recon- 
sider U.S. institutions .... [L]abor, management, and society 
at large must pull together ... or the social strains created by 
'globalization' could pull the Nation apart" (OTA 1992:iii). 



the remaining incentive for management to remain committed to 
the labor-management bargain, with devastating consequences 
(particularly, though not exclusively) for low-skilled U.S. workers. 28 

This realization has led to increasingly earnest discussions 
about improving economic opportunities for workers by improv- 



28 Wage earnings differentials between college and high school graduates increased 
from about 33 percent to nearly 56 percent between 1979 and 1989 (see Mishel and Bern- 
stein 1993). Instructively, both groups have experienced losses in real wages since 1979: 
young male high school graduates by 30 percent, college graduates by 8 percent (Marshall 
1995:50). 
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ing their levels of education and vocational skills. 29 Filling good 
jobs and enticing businesses to invest in the creation of more good 
jobs requires an adequately prepared workforce or a nation's eco- 
nomic and social progress will be undermined. In fact, the more 
other things become equal, 30 the greater the weight of such intan- 
gibles as a business-friendly environment and, more appropriately 
for our discussion, a "world-class" workforce becomes. 

Rosabeth Moss Kanter (1995a, b) provides a much fuller pic- 
ture along these lines in her discussion of the criteria for success in 
the global economy (see box 1 - 4 , p. 27). She focuses on the intan- 
gible assets that successful firms look for in making their locational 
decisions: access to "concepts," "competence," and "connec- 
tions." Three types of workers correspond to these assets. 
"Thinkers " specialize in concepts, the "leading-edge ideas, designs, 
or formulations for products or services that create value for cus- 
tomers;" through their technological creativity, they are the key to 
successful knowledge-based industries and products. 31 The 
strength of "makers," Moss Ranter's second classification of work- 
ers, is competence and the ability to "translate ideas into applica- 
tions" for customers and execute them to the "highest standards." 
(A local economy that excels in "makers" meets an indispensable 
criterion for world-class production; when matched with an appro- 
priate infrastructure and a business-friendly environment, it can 
become extremely attractive for the location of competitive firms.) 
Moss Ranter's final criterion for success is a class of "traders." They 
"sit at the crossroads of cultures, managing the intersections," mak- 



29 ln a nation that has steered clear of too much government involvement in market 
decisions, focusing the discussion on the workforce has been ideologically safe. Thus, it is 
not surprising that both the Bush and Clinton Administrations made such discussions hall- 
marks of their tenure in office. 

^Increasingly, tangible things such as advanced physical infrastructure (including 
the availability and cost of capital), relative social and political stability, a growing class of 
consumers, and a basically sound macroeconomic foundation, are becoming "more equal" 
across most advanced industrial and many industrializing countries. These are the attribut- 
es that capital (and footloose companies) value most as they seek the most advantageous 
returns on investment. 

31 "Thinkers" are not unlike the "symbolic analysts" who are Robert Reich's candi- 
dates for continued economic success. Such analysts "solve, identify, and broker problems 
by manipulating symbols. They simplify reality into abstract images that can be rearranged, 
juggled, experimented with, communicated to other specialists, and then, eventually, trans- 
formed back into reality" (Reich 1 99 1 :1 78). For Reich, with his strikingly binary view of the 
world, "symbolic analysts" will also be the crucial source of wealth in the only truly "Amer- 
ican economy" left: the sum total of the capacities of Americans to contribute value to the 
world economy (1 991 :21 9-224). 
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1-4. THRIVING LOCALLY IN THE 
GLOBAL ECONOMY* 

A series of case studies by Moss Kanter (1995a) serves to 
demonstrate how important such policy synergy is if 
local economies are to thrive in the global economy. 
In one of the case studies (Greenville and Spartanburg, South 
Carolina), Moss Kanter details how a well-organized state 
and local community effort focusing on education and train- 
ing addressed the frequently conflicting priorities between 
social and community interests and the needs of globally 
competitive enterprises through the promotion of a "civic 
culture." This culture attracts and retains robust firms by pro- 
viding a competitively skilled work force and a broader envi- 
ronment — including physical infrastructure and a set of 
incentives — that emphasizes cooperative relations between 
public and private sectors. Two key lessons one draws from 
Moss Kanter's work are relevant to this aspect of our analysis: 
(a) an excellent workforce helps keep both people and com- 
panies in place; and (b) good jobs at competitive firms can 
raise wages for workers in other firms because they all com- 
pete for workers from the same labor pool. A good workforce 
and a collaborative spirit toward solving problems and "cre- 
ating the future" thus become both "magnets" for world-class 
businesses and the "social glue" that keeps communities 
thriving. 

* This title is borrowed from Rosabeth Moss Ranter's recent work of the same 
title and cited in this study. 



ing deals and leveraging "core capabilities," creating more value 
for customers, or opening doors, widening horizons, and moving 
goods and services across borders (1 995b:1 52-54). 

In addition to its value as an insight into the types of talents 
that competitive firms value and that societies must produce in 
large numbers if they are to be successful in the long run , the pre- 
ceding discussion makes clear that, increasingly, no single mea- 

ERjc BT COPY AVAILABLE 




27 



BALANCING INTERESTS 

sure of skill or education level can accurately predict one's ability 
to climb into and remain in the class of workers who will experi- 
ence sustained success. The bundle of skills that the next century's 
most successful workers will need goes far beyond reading ability, 
arithmetic skills, and most of the other skills taught in America's 
high schools, and even the technological adeptness that can be 
learned on the job or in training programs. Successful workers will 
need to be adept in communication per se — effectively develop- 
ing, analyzing, and transmitting concepts and ideas and translating 
them into high-quality products and sales in the world economy. 

If this analysis is even partially sound, one of the most impor- 
tant "qualities" a worker can have is adaptability. In an era and an 
economic system where firms — even industries — are born, move, 
or die at an unprecedented pace and technologies always change, 
successful workers ("thinkers," "traders," but also "makers") must 
be ready at all times to "pack up their skills" and move to new pur- 
suits. Upward occupational mobility may now be attainable more 
easily across rather than within firms (see Marcotte 1994). The 
most successful workers will thus be those constantly on the look- 
out for a more productive use of the unique bundle of skills and 
talents they possess. Hence the need for educational reforms that 
impact not only the "basics" of building analytical skills and 
encouraging original, creative thinking, but also the skills for effec- 
tive transitions from school to work and from one job or industry 
to another. Only by giving workers the tools and the opportunity to 
extract real value from applying what they have learned in the 
education system will we as a society be able to maximize our 
returns on our educational investments. 

FASHIONING AN ECONOMIC-STREAM IMMIGRATION 
POLICY FOR TODAY’S COMPLEX NEEDS 

T he Immigration Act of 1990 in effect acknowledged the exis- 
tence of a class of "global citizens" who can operate effective- 
ly in the changed world of today. It more than doubled the number 
of economic-stream immigrants, encouraged and simplified the 
immigration of exceptionally qualified people, and responded to 
the requirements of the global economy through extensive 
changes to the U.S. non-immigrant system (see Yale-Loehr 1991 
and Papademetriou 1994). However, it passed without a focused 
discussion of the characteristics that will be needed from the 
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workers of the future. As a result, the 1990 Act did not specify the 
"outstanding" and "extraordinary" characteristics, "exceptional" 
abilities, and "skills" the country should require of its economic- 
stream immigrants. 32 More important, the 1990 Act was not a true 
affirmation of the principles of economic-stream immigration, 
although it effected a significant reordering of immigration priori- 
ties. In other words, while it made a major policy statement that 
placed greater emphasis on economic-stream immigration, it 
largely continued to enshrine the INA's basic underpinnings for 
such immigration and used them to justify the (albeit larger) flow 
of economic-stream immigrants that it sanctioned. 

Before any reordering of the present system for admitting eco- 
nomic-stream immigrants into the United States, we must ask 
tough questions regarding their most appropriate role as our coun- 
try approaches the third millennium. In particular, we need to 
think through once more the foundations on which the economic 
immigration stream rests — in both the permanent and temporary 
admissions systems — but to do so in the context of the preceding 
discussion on global economic changes and their implications for 
U.S. firms and U.S. workers. The essential question is how to pro- 
mote U.S. competitive interests by facilitating access to key for- 
eign-born personnel without unnecessary procedures, while 
simultaneously not undermining the broader social policy goals 
that advance the interests of U.S. workers overall. 

The task is daunting. At its most general level, it requires that 
we anchor immigration policy on a rational foundation that par- 
tially redefines the interests of U.S. workers and then takes their 
interests more explicitly into account than has been the case to 
date. In turn, this requires that we tackle head-on the practical 
issues of which, how, and when (i.e., under what conditions) for- 
eign workers should gain access to the U.S. labor market. 

We believe that such decisions should proceed from the gen- 
eral proposition that the needs of the economy and the labor mar- 
ket, in that order, should have the leading roles in this 
determination. Consider the example of computer programmers. 
There are many "types" of such programmers, each with a bundle 
of specialized skills and experience that makes him or her 



32 The words in quotation marks reflect the three broad classes of employment-based 
immigrants that may gain admission under the 1 990 Act. 
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"unique." An employer certainly has the option of hiring a solidly 
trained programmer and investing in his or her training to get the 
specific skills the employer needs. In our dynamic and volatile 
labor market, however, employers increasingly prefer to get the 
needed skills from outside the firm, even if they must pay a premi- 
um. This avenue guarantees them the "instant gratification" of get- 
ting the "right person" for the job who can "hit the ground 
running." 

Other than in the most "generic" job-matching sense, the 
government must resist the temptation to become more involved 
in decisions about occupational and related needs in this and 
other areas . 33 These are decisions that the market can make much 
more quickly, accurately, and efficiently. At the same time, we 
should not expect to make up instantaneously through immigra- 
tion for competitive ground lost over the long series of business 
and government errors discussed earlier in this chapter. Attracting 
immigrants with the higher-level skills that our economy needs 
now and from which it can benefit well into the future is an option 
that should be pursued as just one part of a broad strategic assault 
on our competitive woes. Failure to pursue diligently the other 
elements in such a strategic plan of action (particularly in educa- 
tion, training, and broader social policy areas) or relying on immi- 
gration in a way that acts as a disincentive for the market to make 
the adjustments it would otherwise make 34 in response to tighter 
supplies of highly qualified workers, might make our broader 
national priorities less likely to be achieved. 

Globalization also prods us as a nation to make a national 
commitment to lifetime education and training. A thoughtful and 



33 Janet Norwood, the widely respected former Commissioner of the Bureau of Labor 
Statistics (BLS) addressed the methodological issues of making such judgments in her testi- 
mony before the House Immigration Subcommittee on March 1, 1990. There, she cau- 
tioned that "|e]ven if we [BLS] were able to find that some of the required variables [i.e., 
those necessary for establishing the nature and duration of occupational shortages] could 
be measured with acceptable reliability, meeting the needs of those who implement immi- 
gration policy would still require the making of judgments that fall outside the expertise of 
a statistical agency" (U.S. House of Representatives 1990a:74). 

34 These might include offering higher wages in a manner consistent with gains in 
productivity, improving working conditions, and additional investments in technology, 
organizational innovation, and worker training and retraining. Such initiatives enhance 
worker productivity and pay handsome long-term dividends in terms of both U.S. social 
development and global competitiveness. 
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well-managed immigration policy will neither be in conflict with 
nor passively undermine that effort. Rather, it offers an opportunity 
for engaging American business in a dialogue about investing — 
and offering incentives to invest — more intelligently and compre- 
hensively in the preparation of U.S. workers. Such a policy will 
place immigration within the larger framework of a national com- 
petitiveness strategy that chooses and facilitates the admission of 
the best qualified immigrants while investing systematically in 
increasing labor market self-reliance (see box 1 - 5 ). 

Despite recognition of the importance of such a strategy, we 
are still struggling with a fundamental failure of imagination in this 
regard. By most measures, neither business nor government has 
been doing an adequate job in retraining the U.S. workforce, while 
efforts to create a synergy that would at least help young people 
make more effective transitions from school to work have yet to 
bear fruit. Even if some of these efforts gradually begin to pay off, 
the relatively few workers who will receive generic training under 
such programs will not meet the specialized needs of firms that 
now hire foreign professionals. It is in this context that immigration 
has and must continue to be relied upon to provide small incre- 
ments of the skilled and educated workers our economy needs. 

In such a framework, the best course for an economic-stream 
immigration policy is to set up certain goals and a robust mecha- 
nism by which we expect our corporate citizens to make decisions 
about who they propose be admitted, through what process, and 
whether permanently or temporarily — the former typically in 
response to longer-term and perhaps structural needs, the latter 
typically in response to shorter-term needs in areas of ongoing 
adjustment . 35 If the principles and the accompanying mechanism 
are well thought out, they will have self-regulating parameters that 
will reduce access to immigrants in times of low demand for labor 
while expanding access in times of high demand. 

Without a flexible and well-managed economic immigration 
selection mechanism, many of our most competitive firms with 



35 There are good reasons for not making decisions about immigration exclusively on 
the basis of conditions of the moment. Employers making investment or product develop- 
ment decisions on such narrow grounds would certainly not prosper in the long term. 
Employers must be encouraged to make decisions about hiring foreign workers by employ- 
ing the same types of strategic analysis as they do in making other important decisions. 
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1-5. TRAINING AND IMMIGRATION 

T he training issue is one of the toughest policy enigmas our nation con- 
fronts. Despite enormous public expenditure — the Department of Labor 
has spent nearly $75 billion on direct training programs just since 1 978 — 
attempts to have the government do what the private sector can do, and should 
be doing better and more systematically, have had a record of failure. The 
results of more recent efforts to create public/private training partnerships, to 
"privatize" training, or to copy other countries' apprenticeship and vocational 
training programs also have been disappointing. (Germany's system seems to 
hold particular attraction for some policy-makers. However, its advocates over- 
look that system's inflexibility, its unattractiveness among German youth — and 
the resulting under-subscription — and its entirely different social, political, and 
institutional context.) 

Training's assumed connection to immigration policy compounds the issue's 
complexity. At some level, a better organized training system would reduce 
some of the demand for certain semi-skilled and even some skilled immigrants. 
This would be even truer in a philosophical (and political) framework that 
attempted to micromanage the most minute hiring and personnel decisions of 
firms in ways in which some advanced industrial countries are prone to do (see 
the discussion about Europe in Chapter 3). In rejecting such policies, we are left 
with two realistic options: (a) to allow the immigration of semi-skilled and 
skilled workers following certain largely pro forma labor market searches that 
almost invariably result in the government ratifying the employer's choice (as 
per the current system; see Chapters 2 and 3); or (b) to ratchet up the process' 
qualification criteria so that employers would be unable to successfully petition 
for semi-skilled workers in all but the most unusual circumstances and would be 
able to import certain skilled workers only when they fall into what we call the 
"master-craftsman" or "trainer-of-trainers" category (see Chapter 4). (A third 
option, the reform of the current system so a "real" labor market test might iden- 
tify U.S. workers with the relevant skills, is downplayed here since it is the sub- 
ject of the study itself.) 

To anticipate the conclusions of this study, we opt emphatically for the sec- 
ond course on both economic and social policy grounds. From an economic 
policy perspective, in the absence of easy access to semi-skilled and skilled for- 
eign workers, one of a firm's rational choices will be to re-establish internal 
training and upward mobility ladders. (Another choice might be to band togeth- 
er with other firms in the same industrial subsector and develop, offer, and part- 
ly fund an appropriate and practical training regime.) From a social policy 
perspective, such training and ladders are essential for upgrading the skills and 
wages of a cohort of our workforce that has suffered most directly from the labor 
market transformations of the last two decades. 
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I 



j It is also important to continue to experiment with more active partnerships 
i between government and the private sector in the realm of technical training, 

! but with each sector playing to its presumed strengths. Thus, the public sector 
| could focus on educating our future workers and preparing them for effective 
j transitions to the world of work, while the private sector invests systematically 
I in training and retraining solidly prepared workers to meet specific needs. Nat- 
1 ural alliances between the two sectors in secondary and post-secondary techni- 
cal education do not violate this principle, and may be among the things that 
need to be emphasized more consistently. 

The picture changes significantly when the focus shifts to professional work, 
however. Here, for reasons discussed elsewhere in this chapter, the reality is that 
individuals rather than employers now are responsible for much of their own 
training. Except for some financial support to educational institutions, the govern- 
j ment has never had much place in regulating professional work, and it would 
I require an enormous leap of faith to expect it to perform a professional training 
; function well, particularly in view of its failures in performing similar functions for 
I low-skill occupations. (A highly critical report regarding a job-training program in 
5 Puerto Rico by the Department of Labor's Office of the Inspector General makes 
exactly the same point — only much more sharply. See Myint & Buntua 1996.) 

Rather, private business and such groups as employee groups, and profes- 
sional associations must take the lead in professional training initiatives. Some 
thoughtful reform-minded analysts are indeed beginning to look at the possibil- 
ity of engaging professional associations more systematically in providing train- 
ing and associated job-matching functions as a means of promoting professional 
development and commitment to quality. Certain associations are already 
involved in such activities, particularly in the medical professions. 

The judicious use of foreign-born professionals offers another way out of the 
training dilemma. It they are chosen on merit and offer their prospective 
employers no other advantages (such as a willingness to work for less money or 
work "scared" because they need their employers to sponsor them as immi- 
grants), foreign-born professionals allow the company that employs them to 
remain competitive without affecting adversely the interests of their co-workers. 
This is also perfectly consistent with the system of opportunity-based and 
human capital investment-rewarding competitive labor markets that have 
always defined the United States. In such markets, a seller's principal asset is 
his or her human capital, while a buyer obtains exactly the skills he or she needs 
"just in time." That system has served our economic interests well. In the 
absence of a social pact that it should be changed, and until we have a better 
system ready to take its place, we should not tinker with something that works. 
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vast global operations may reconsider their investments in addi- 
tional capacity. Firms whose products are primarily knowledge- 
based, such as software developers, can choose to expand 
wherever the main intangible asset they need — "knowledge work- 
ers" — is in ample supply. "Real-time" satellite communications 
that bridge distances instantly and lower labor costs, together with 
incentive packages from other countries, make the temptation to 
locate abroad ever more enticing. 

Manufacturers of tangible products are confronted with simi- 
lar calculations. When Intel recently announced its intent to 
expand its manufacturing capacity, more than $3 billion of the 
investment, expected to create about 3,500 jobs, was for places 
other than the United States. 36 In other words, globalization means 
that firms must be "convinced" that investing in one place rather 
than another is in their interest. With knowledge having become 
so diffuse, and with competition among countries for attracting 
strong corporations intensifying (Israel committed $608 million in 
"grants" to attract the $1.6 billion Intel investment), global firms 
increasingly look for such assets as an excellent workforce, a mod- 
ern infrastructure, a strong consumer base, and a business-friendly 
environment. Immigration policy — no less than policies to 
improve the quality of our human resources , maintain an excellent 
infrastructure , and provide a business-friendly regulatory environ- 
ment — must thus support rather than undermine efforts to con- 
vince firms that they can remain and expand their operations in 
the United States and still be competitive in the global market- 
place. 



The chapters that follow take up the following issues. Chapter 
2 describes the current U.S. employment-related visa categories 
for both permanent and temporary immigrants and discusses their 
shortcomings. Chapter 3 critiques various ways in which the Unit- 
ed States, Europe, Canada, and Australia select permanent and 
non-permanent economic-stream immigrants and concludes that 
the point systems of Canada and Australia should be adapted to 



36 These were in addition to expanding Intel's manufacturing operations in the Unit- 
ed States. Most of Intel's new foreign investment is slated to go to Israel and Ireland {Inter- 
national Herald Tribune 1 995:9). 

O 34 
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meet U.S. needs. Chapter 4 sets forth a series of guidelines and 
develops a set of recommendations for fundamental reform of the 
way the United States selects most economic-stream immigrants, 
including guidelines for a modified point system. It lays out the 
design of an immigration system to serve U.S. interests into the 
twenty-first century. 
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2. CURRENT U.S. EMPLOYMENT- 
RELATED VISA CATEGORIES 



c 



urrent U.S. law permits flexible annual targets for 
admitting refugees, 37 authorizes a combination of 
numerically limited and unlimited categories in the 
family reunification stream, and establishes a maxi- 
mum quota of 140,000 visas for employment-based 
immigration. In practice, admissions under the first 
stream are usually below the number authorized; admissions 
under the second stream always reach the maximum allowed; 
and, since FY1992, admissions under the economic stream have 
been far short of their allocated quota. 

In the long run, admissions under the economic stream exert 
a disproportionate influence on U.S. economic, social, and cultur- 
al well-being. Economic-stream immigrants bring energy and skills 
to refresh our stock of human capital. They contribute strongly to 
the creation of American jobs and wealth and help to facilitate and 
invigorate international commerce and trade. Although some con- 
tend that immigration might reduce job opportunities for some 
U.S. workers or lower prevailing wage rates — concerns made 
increasingly relevant because of failures in the way some rules 
were conceived and, even more so, in the way they are 
executed — on balance, economic-stream immigrants represent a 
strong net plus to our society. 

This chapter discusses the work-related immigrant (i.e., per- 
manent) and non-immigrant (i.e., temporary) visa categories spec- 
ified in the Immigration and Nationality Act (INA) of 1952, as 
amended since then. The multitude of such categories illustrates 
both the complexity of the immigration system and the ad hoc and 



37 There are no annual numerical targets or limits on asylum seekers. 
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often inconsistent character of many of its categories. Two addi- 
tional features of the system also become obvious: a certain 
amount of redundancy in visa categories and an increasing paral- 
lelism between the permanent and the temporary work-related 
visa systems. 

On one level, these characteristics reflect Congress' attempts 
to deal with extremely complicated economic and social issues 
which intersect with each other in both purpose and effect. On a 
second level, some of the system's features reflect the circum- 
stances and realities of the period in which they were codified. 
The B-1 and certain provisions of the J visa fit in this category. On 
yet another level, they reflect the reality that the immigration sys- 
tem is routinely "accessed" by executive agencies and Congres- 
sional interests seeking to use it to accomplish aims not directly 
related to immigration, at the cost of undermining the overall sys- 
tem's internal organization and logic and, in some instances, sub- 
verting — even defeating — the purposes of the visa categories 
themselves. 38 This is most frequently the case with trade and other 
foreign political and economic policy-related visas, such as the 
B-1, E, J, L, and Q non-immigrant visas, as well as certain aspects 
of the H visa category, from which Canada and, in the future, 
Mexico, are exempt on the basis of their new trade relationship 
with the United States. 

IMMIGRANT VISA CATEGORIES 

F ederal restrictions on foreign workers coming to the United 
States to work temporarily began with the Contract Labor Act 
of 1885. That law made it illegal to prepay the transportation or 
otherwise help foreigners to come to the United States to perform 
contract labor. The law was designed to protect U.S. workers from 
competition by imported foreign workers, but it often failed to 
meet that goal. 

Variations of the contract labor law continued until 1952, 
when Congress enacted the Immigration and Nationality Act. The 
INA repealed the contract labor provisions and formally created 



38 This is not an argument for refusing to use the immigration system to achieve impor- 
tant national priorities. Rather, it suggests that these priorities should be pursued through 
specially designated visa categories so as not to undermine the internal logic of existing cat- 
egories. Such a practice would yield important "truth-in-immigration" benefits. 
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2-1. EXPLANATION OF TERMS 



Beneficiary : A foreign national who receives immigration 
benefits from a petition filed with the U.S. Immigration and 
Naturalization Service (INS) or a visa issued by the State 
Department. Beneficiaries generally derive a privilege or sta- 
tus as a result of their relationship (including that of employ- 
er/employee) to a U.S. citizen or lawful permanent resident. 
There are two types of beneficiaries: principal and derivative. 
As the name implies, a principal beneficiary is the foreign 
national on whose behalf the visa or petition is directly filed. 
In the case of an employer/employee relationship, for exam- 
ple, an employer would file a visa petition on behalf of the 
employee. The employee is the principal beneficiary. A deriv- 
ative beneficiary is the spouse or child(ren) of the principal 
beneficiary. They are entitled to the same visa status as the 
principal beneficiary without the need for a separate visa 
petition filed on their behalf. 

Petitioner. A person or entity who files a visa petition on 
behalf of a foreign national. The petitioner can be a U.S. citi- 
zen, lawful permanent resident, or employer, depending on 
the visa category. 



both temporary and permanent work visa categories, thus opting 
for a principle of "selectivity" rather than a blanket ban on foreign 
workers. 

Today, the INA contains five major work-related immigrant 
visa categories. Under these categories, a maximum of 140,000 
employment-based immigrants with a broad array of skills and 
education can enter the United States annually, along with their 
immediate family members. Several but not all of the categories 
contain provisions intended to safeguard the interests of U.S. 
workers. 

In addition to employment-based immigrants, foreign nation- 
als admitted under any other immigrant visa category are autho- 
rized to work in the United States immediately. Immigrants who 
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are sponsored by family members and refugees can work, for 
example, as can asylum seekers whose applications have been 
pending for more than six months. This chapter focuses only on 
the current employment-based permanent immigrant and non-per- 
manent visa categories. 



EB-1 : PRIORITY WORKERS 

The first employment-based preference category (EB-1) is for "pri- 
ority workers," 40,000 of whom may be admitted annually. There 
are three groups of such workers: individuals with extraordinary 
ability; outstanding professors and researchers; and certain multi- 
national executives and managers. 

Altogether, 8,023 foreign nationals qualified as EB-1 priority 
workers in FY1993, and 8,097 in FY1994. An additional 13,091 
and 12,956 spouses and children of EB-1 immigrants entered the 
United States in FY1993 and FY1994, respectively. Preliminary 
State Department data indicate that about 6,850 foreign nationals 
(and 10,900 spouses and children) were issued EB-1 visas in 
FY1 995 (see figure 2-2, p. 42). 

The legislative history for this visa category indicates both the 
caliber of people that Congress intended to qualify for this group 
and the kind of documentation needed to demonstrate extraordi- 
nary ability: 

Documentation may include publications in respected jour- 
nals, media accounts of the alien's contributions to his pro- 
fession, and statements of recognition of exceptional 
expertise by qualified organizations. Recognition can be 
through a one-time achievement such as receipt of the Nobel 
Prize. An alien can also qualify on the basis of a career of 
acclaimed work in the field. In the case of the arts, the distin- 
guished nature of the alien's career may be shown by critical 
reviews, prizes or awards received, box office standing or 
record sales. In short, admission under this category is to be 
reserved for that small percentage of individuals who have 
risen to the very top of their field of endeavor (U.S. blouse of 
Representatives 1990b:59). 

EB-1 -1 : INDIVIDUALS WITH EXTRAORDINARY ABILITY 

A prospective immigrant who has "extraordinary ability" in the 
sciences, arts, education, business, or athletics can qualify for the 

O 

ERIC 
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first subcategory of priority workers. The immigrant must have 
"extensive documentation" showing that his or her work has 
received "sustained national or international acclaim." Such for- 
eign nationals do not have to have a specific job offer, as long as 
they are entering the United States to continue work in their field; 
they can file their own petition with the INS, rather than through 
an employer. Only 1,259 principal beneficiaries received EB-1-1 
classification in FY1993, and 1,313 in FY1994. 

EB-1-2: OUTSTANDING PROFESSORS AND RESEARCHERS 

The second subcategory of priority workers is for outstanding pro- 
fessors and researchers who have at least three years' experience in 
teaching or research and who are "recognized internationally." The 
individual must be in a tenure-track or comparable position teach- 
ing or doing research at a university or affiliated private employer. 
Thus, this subcategory benefits mainly universities and colleges. 
Only employers can file petitions with the INS for outstanding pro- 
fessors and researchers; they cannot petition for themselves. 

A petition for an outstanding professor or researcher must be 
accompanied by evidence that the person is recognized interna- 
tionally as outstanding. The individual must meet two of the fol- 
lowing six criteria: 

• Documentation of the individual's receipt of major prizes or 
awards for outstanding achievement in the academic field; 

• Documentation of the person's membership in academic 
associations that require outstanding achievements of their 
members; 

• Material in professional publications written by others about 
the foreign national's work in the academic field; 

•Evidence of the person's participation, either individually or 
on a panel, as the judge of the work of others in the same or 
an allied academic field; 

•Evidence of the foreign national's original scientific or schol- 
arly research contributions to the field; and 

•Evidence of the individual's authorship of scholarly books or 
articles in academic journals with international circulation. 39 



39 Some of these criteria appear to defy a conventional definition of what constitutes 
even a promising junior professor or researcher in the United States, We agree with the intent 
of proposed INS regulations on this issue, which would tighten the criteria. For example, 
instead of allowing any published material written by others about the petitioner's work, the 
proposed rule would require that the publication "discusses or analyzes" the alien's work. 
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2-2. Employment-Based Immigrant Visa Admissions Under 
Current U.S. Law, FYs 1 993-1 995* 



EB-1 Category (Priority Workers) 




m Principal Applicants 
l- 1 Spouses/Children 
l-l Total 

— Statutory Maximum 



EB-2 Category (Advanced Degrees or Exceptional Ability) 




r m Principal Applicants 
L-, , 1 Spouses/Children 
t- J Total 

» Statutory Maximum 



EB-3 Category (Professionals, Skilled Workers, and Unskilled Workers) 




Principal Applicants 
i " "i Spouses/Children 
c : — i Total 

— Statutory Maximum 




42 



56 



CURRENT U.S. EMPLOYMENT-RELATED VISA CATEGORIES 



2-2. continued 

EB-4 Category (Special Immigrants) 

1 2,000 * - 

1 0.000 * * ♦ » I | ♦ 

8.000 - - 

6,000 ‘ ' 

4.000 

2.000 * ' 

o-l — L — — — — i — — — — — i — — — — — i 

FY 93 FY 94 FY 95 

EB-4 Category (Investors) 



i 1 Principal Applicants 

cz Z3 Spouses/Children 
CZZ3 Total 

♦ Statutory Maximum 



10,000 ” 

4.000 ' ■ 

3.000 ' ' 

2.000 ' • 
1 ,000 ■ ■ 




FY 93 FY 94 FY 95 

Grand Totals (Categories EB-1 through EB-5) 

140.000 T ♦ ♦ ♦ 

120.000 * | ' ■ ■ »" i 



100,000 •- 



80,000 ' - 



60,000 * ■ 

40.000 - ‘ 

20.000 * - 
o -- 

FY 93 FY 94 FY 95 

a Actua! figures (not including admissions under the Chinese Student Protection Act) are 
used for fiscal years 1 993 and 1 994; in the absence of final data for fiscal year 1 995, we 
use estimates. Because unused visas in the top two employment-based (EB) categories 
are transferable to the third EB category, the actual numbers used in the EB-3 category 
exceed the 40,000 annual total allocated specifically to that category. 

Sources: U.S. Immigration and Naturalization Service and U.S. Department of State. 
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In FY1 993, 1 ,676 people qualified as EB-1 -2 outstanding pro- 
fessors and researchers; 1,809 qualified in FY1994. These num- 
bers are minuscule compared with the total of about 800,000 
professors in the United States. Moreover, according to the Ameri- 
can Association of University Professors, that total includes only 
professors, not researchers. It is not known how many EB-1 -2 ben- 
eficiaries are researchers working for private research organiza- 
tions. The INS is currently conducting an analysis of all EB-1 
petitions filed at the regional service centers, but the results of that 
study are not yet known. 

EB-1 -3: MULTINATIONAL EXECUTIVES AND MANAGERS 

The third subcategory of priority workers is reserved for individu- 
als who have been employed for at least one of the three preced- 
ing years by the overseas affiliate, parent, subsidiary, or branch of 
the petitioning U.S. employer. The individual must be coming to 
work in the United States in a managerial or executive capacity. 

To be a manager under the EB-1 -3 category, a person must: 

(a) manage an organization, department, subdivision, or function; 

(b) supervise and control the work of other supervisory, profession- 
al, or managerial employees, or else manage an "essential func- 
tion"; (c) have the authority to make personnel decisions, or else 
function at "a senior level"; and (d) exercise discretion over the 
day-to-day operations of the activity or function for which he or 
she has authority. 

To be an executive under the EB-1 -3 category, a person must: 
(a) direct the management of an organization or major component 
or function; (b) have authority to establish goals and policies; 

(c) exercise wide latitude in discretionary decision-making; and 

(d) receive only general supervision from higher executives, the 
board of directors, or stockholders. 

This subcategory is the one most used in the priority worker 
preference category. Some 5,088 foreign nationals qualified for 
EB-1 -3 classification in FY1993, 4,975 in FY1994. 40 



40 These numbers should be compared to the non-immigrant L-1 visa category, which 
is also for certain multinational executives and managers, as well as for other intra-company 
transferees who have specialized knowledge. From FY1990 through FY1994, usage of the L- 
1 visa category increased 55 percent, from 63,180 to 98,177. This increase is not matched 
by any increase in the corresponding EB-1 -3 immigrant visa category and probably reflects 
both the economy's increasing internationalization and the fact that adjustments in the cate- 
gory in 1990 facilitated the movement of such personnel, as intended. 
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EB-Z: IMMIGRANTS WITH ADVANCED DEGREES 
OR EXCEPTIONAL ABILITY 

The second employment-based immigrant visa preference catego- 
ry is for foreign nationals with advanced degrees or their equiva- 
lent in professional fields, or exceptional ability in the sciences, 
arts, or business. Forty thousand visas are available each year in 
the EB-2 category. A job offer and labor certification 41 are usually 
required, unless the Attorney General waives those requirements 
"in the national interest." 42 

Individuals in the "advanced degrees" category must have an 
advanced degree or its equivalent, defined in INS regulations as a 
bachelor's degree plus "at least five years progressive experience 
in the profession." 

Legislative history notes that "exceptional ability" for EB-2 
purposes refers "to persons who are particularly qualified in their 
callings, not simply to persons who have callings" (U.S. Senate 
1989:55). To show that an individual has exceptional ability in the 
sciences, arts, or business, the INS requires meeting at least three 
of the following six criteria: 

•An official academic record showing that the individual has a 
degree, diploma, certificate, or similar award from a college, 
university, school, or other institution of learning relating to 
the area of exceptional ability; 

•Evidence in the form of letter(s) from current or former 
employer(s) showing that the individual has at least ten years 
of full-time experience in the occupation for which he or she 
is being sought; 

•A license to practice the profession, or certification for a par- 
ticular profession or occupation; 

•Evidence that the beneficiary has commanded a salary, or 
other remuneration for services, that demonstrates exception- 
al ability; 

•Evidence of membership in professional associations; or 

•Evidence of recognition for achievements and significant 



41 Labor certification is discussed in more detail later in this chapter. 

42 ln addition, up to 750 scientists of "exceptional ability" from the independent states 
of the former Soviet Union can be granted EB-2 visas under a special four-year program 
enacted in 1 992. Neither a job offer nor labor certification is required. The program has been 
heavily under-subscribed. Only 62 former Soviet scientists were accorded EB-2 status under 
this legislation in FY1994. 
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contributions to the industry or field by peers, governmental 
entities, or professional or business organizations. 

The INS admitted 13,801 principal foreign nationals as EB-2 
immigrants in FY1993, plus 15,667 spouses and children. In 
FY1994, 6,807 EB-2 principal immigrants (and 7,625 family mem- 
bers) were admitted, a decrease of over 50 percent. Preliminary 
data from the State Department indicate that only about 5,000 
principal foreign nationals and 5,700 spouses and children 
entered the United States as EB-2 immigrants in FY1995. 

Impressionistic evidence suggests that the admission of EB-2 
immigrants in FY1 994 and FY1 995 is a better measure of demand 
than admission totals from earlier years. Until FY1994, there was 
much carryover and transition from pre-1990 Act cases and cate- 
gories. Furthermore, in 1992 and 1993, some Chinese students 
with advanced degrees may inadvertently have been admitted 
under the EB-2 rather than the EB-3 category, as intended by the 
Chinese Student Protection Act of 1 992 (see below). 

EB-3: PROFESSIONALS AND SKILLED AND UNSKILLED WORKERS 

The third employment-based preference is a catch-all category for 
other foreign nationals who have an offer of employment in the 
United States. This category requires in all instances both a job 
offer by an employer and a labor certification. 

This category contains three broad subcategories: (a) profes- 
sionals with a U.S. bachelor's degree or an equivalent foreign 
degree; (b) skilled workers, defined as individuals capable of per- 
forming a job requiring at least two years' training or experience; 
and (c) less-skilled "other workers," also referred to as unskilled 
workers. By law, only 10,000 of the 40,000 annual visas in this 
category are available to unskilled workers. 

The INS admitted 26,778 principal immigrants in the EB-3 
category in FY1993. 43 Of that total, 9,560 were professionals with 



43 This figure does not include an additional 26,91 5 individuals who were admitted 
as immigrants under the Chinese Student Protection Act of 1992 (CSPA), which allowed 
many nationals of the People's Republic of China who were primarily students in the Unit- 
ed States to obtain permanent resident status. Immigrant visas issued under the CSPA were 
charged to the EB-3 category even though most of the beneficiaries had advanced degrees. 
Admissions under the CSPA are declining. They amounted to 21,297 in FY1994 and only 
3,500 in FY1995. 
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bachelor's degrees, 12,813 were skilled workers, and 4,405 were 
unskilled workers. An additional 33,996 spouses and children of 
EB-3 immigrants were admitted that year. 

In FY1994, the INS admitted 22,007 principal foreign work- 
ers as EB-3 immigrants, a decrease of 1 8 percent from the previous 
years. Of the FY1994 total, 7,732 were professionals with bache- 
lor's degrees, 10,139 were skilled workers, and 4,136 were 
unskilled workers. An additional 33,652 spouses and children of 
EB-3 immigrants were admitted. The State Department estimates 
that in FY1 995 about 1 9,1 00 principal foreign workers entered the 
United States as EB-3 immigrants, along with about 29,500 spous- 
es and children. This represents a further decline of about 1 4 per- 
cent from the corresponding FY1994 figure. 



The fourth employment-based preference category is for certain 
special immigrants, as defined in INA §101 (a)(27). These include 
such disparate groups as certain religious ministers and workers, 
certain overseas employees of the U.S. government, former 
employees of the Panama Canal Company and their families, for- 
eign children who have been declared dependent on a juvenile 
court, and retired employees of international organizations and 
their families. 

The INA allows 10,000 EB-4 visas annually. In FY1993, the 
INS admitted 8,158 EB-4 special immigrants, of whom over 64 
percent were religious ministers, workers, and their families (867 
religious ministers, 1,429 religious workers, and 2,904 spouses 
and children). In FY1994, the INS admitted 10,406 people in the 
EB-4 category, an increase of 27 percent from the previous year. 
Religious ministers (1,085 admissions), religious workers (2,495), 
and their families (4,366) accounted for 76 percent of the FY1 994 
total. Preliminary statistics from the State Department indicate that 
only about 5,675 persons entered the United States as EB-4 immi- 
grants in FY1995. That represents a dramatic drop of almost 50 
percent in one year, probably the result of an increase in the sup- 
ply of U.S. religious workers. As before, religious workers proba- 
bly account for a large percentage of that total. 



EB-4: SPECIAL IMMIGRANTS 
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EB-5: INVESTORS 

To qualify for the fifth employment-based preference category, a 
foreign investor must establish or invest between $500,000 and $3 
million in an existing or new commercial enterprise. The in- 
vestment must create or save at least ten full-time jobs for U.S. 
citizens, permanent residents, or "other immigrants lawfully 
authorized to be employed in the United States," not including the 
investor or his or her immediate family. Permanent status is condi- 
tional on continuing to meet these criteria for two years. 

The law provides 1 0,000 visas each year for the EB-5 catego- 
ry, of which 3,000 are reserved for investments in rural or high 
unemployment areas. The entire category is very underutilized, 
however. Just 196 EB-5 immigrant investors were admitted in 
FY1993, 157 in FY1994, and 180 in FY1995. An additional 387 
spouses and children immigrated in that category in FY1993, and 
287 in FY1994. As discussed more extensively in Chapter 4, the 
small number of applications in the EB-5 classification may be due 
to the INS's restrictive regulations. 



LABOR CERTIFICATION 

M ost individuals seeking classification in the EB-2 or EB-3 
immigrant visa categories must undergo what is known as 
"labor certification." This requirement stems from INA §21 2(a)(5), 
which prohibits most foreign nationals in these two categories 
from immigrating to the United States unless the DOL certifies 
that: (a) there are not enough U.S. workers willing, able, qualified, 
and available to perform the same work at the time and place 
where such work is to be performed; and (b) employing the foreign 
national will not adversely affect the wages and working condi- 
tions of similarly employed U.S. workers. 



CERTIFICATION PROCEDURES 

A prospective employer starts the labor certification process by 
describing the position and minimum prerequisites for the job, and 
the foreign worker's education and job experience. The informa- 
tion is filed with the state employment security agency (SESA), 
which coordinates the local recruitment process. At the close of 
the recruitment process, the state office sends the application to 
the certifying officer in the appropriate DOL region, of which there 
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are ten. The regional certifying officer may either approve the 
labor certification or issue a Notice of Findings, listing possible 
deficiencies in the labor search or the job requirements. If the 
employer does not refute the Notice of Findings or if the rebuttal 
fails to persuade the certifying officer, labor certification is denied. 

A denial can be appealed to the DOL's Board of Alien Labor Certi- 
fication Appeals. If unsuccessful at that administrative appeal 
stage, the employer and/or foreign worker can challenge the labor 
certification denial in federal district court. Assuming the labor 
certification application is eventually approved, the employer may 
then file a petition for immigrant visa classification with the INS. 

Although the labor certification procedure sounds simple, as 
with most things the devil is in the details. The complexity and 
increasing irrelevance of the labor certification regulations (see 
box 2 - 3 , p. 50) regularly transform the process into a cat-and- 
mouse game between employers and immigration lawyers, on the 
one hand, and SESAs and the DOL, on the other. In the end, as dis- 
cussed more fully in Chapter 3, motivated employers who are will- 
ing to invest the necessary time and money can almost always get 
their labor certification applications approved. Nevertheless, the 
percentage of labor certification approvals is declining, primarily 
due to emerging anti-immigrant attitudes, growing political pres- 
sure on the process, and a downturn in job openings in the early 
1990s. 

For example, 94 percent of the applications that reached the 
final determination stage were approved in FY1988. 44 The 
approval rate was higher each year until FY1 993, when it dropped 
slightly to about 93 percent. Regions IV (including the deep south- 
ern states) and VIII (Colorado, Montana, the Dakotas, Utah, and 
Wyoming) usually ranked near the bottom in approval rates. 

Region II (New York, New Jersey, Puerto Rico, and the Virgin 
Islands) also produced relatively low approval rates, especially in 
FY1 992 and FY1 993 (see table 2 - 4 , p. 54). 

Filings of labor certification applications have also 
declined — by almost 50 percent between FY1988 and FY1994 — 



44 The figures are quite different when looking at approvals of all labor certifications 
(see also fn. 46). For instance 84 percent of applications in FY1988 were approved. By 
FY1992, the rate was 70 percent, and it dropped further in FY1993 and 1994, to 62 percent 
and 64 percent, respectively. 
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2-3. THE CURRENT LABOR CERTIFICATION S 
PROCESS 

Over time, thd|labor certification process has become more and 
more conrjplef^Here are some examples: 

• DOL regulations prohibit an employer from imposing unduly 
restrictive requirements in a labor certification application. 
Theireasoniis obvious. If the job requirements are too restric- 
• 1 1 vejlp is|wo r ke r s ; W i 1 1 be discouraged from applying for the 
employment opportunity. Restrictive requirements include job 
dutieWhiteio not appear in the Dictionary of Occupational 
TitlesIdOJ), or minimum or special requirements that do not 
correspond to the norms enumerated in the specific vocational 
preparatioriHSVP) code for the job. 

If the DOL claims that the employer's job duties or require- 
ments’are.restrictive, the employer can rebut the finding by: 

(a) pi^Ividing objective documentation to prove that the job 
duties or requirements are not restrictive; or (b) proving that 
they are a "business necessity." To establish business necessity, 
the employer must demonstrate that the job requirements bear 
a reasonable relationship to the occupation in the context ot 
the employer's business and are essential to perform, in a rea- 
sonable manner, the job duties as described by the employer. 

An example of a possible restrictive requirement is a foreign 
language requirement for a computer programmer. An 
employer may try to justify the requirement by claiming that it 
needs’ a computer programmer who knows Arabic because the 
company is trying to adapt an existing software program for 
the Middle Eastern market, and the programmer needs to 
speak with potential customers or other programmers in that 
region to learn what modifications need to be made. Whether 
the DOL will accept this rationale depends on the facts of the 



due mainly to restrictions in the number of visas available for 
unskilled workers after the 1990 Act. Thus, the DOL received 
50,734 labor certification applications in FY1988, but in FY1992, 
just four years later, that number had dropped to only 34,607. 
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'■ case and-^ow : well the employer can document its claim oft fir. ■ 
b Osin ess. in.ecessity.^ •v- sk"%. 

An employer also must not require more education, training, • 
or experience than the employer required when he or she 
first hiredjhe fpreign; worker or other workers in similar<jbbs|i 
This me^;tjia^the-.employ^.may not include experience that^- 
the beneficiary gained on the job unless the employer can ' ’f : 

. demonstrate, either (a) that it is not feasible to hire a worker 4;i 
with less than the qualifications presently required for tHfe Job T 
opportunity;. or (b) that the foreign worker gained the required 
experience' working for the employer in jobs that are not simi- 
lar to the job. for which labor., certification is sought. Trying to 
distinguish betvyeen "simila^and "dissimilar" jobs within the 
• sai^e.co|^^n'^o^fumi|$ hftge amounts, of time by. the 6.0 L, ■ 

employers, ^nd administrative law judges. v .- .**' 

_ T-, • . ■*'*&■■■ 

Complexities also a'rise in DOL's recruitment procedures for 
labor certification applications. In general, the recruitment 
procedures contain three elements: (a) a job order appears for 
j 30 days in the computerized job pool of the area served by 
the SESA; (b) a job posting appears in the employer's place of 
business for at least 1 0 consecutive working days, advising 
workers of the job opportunity and asking interested appli- 
cants to apply; and (c) an advertisement for the positionlis 
published for three days in a newspaper of general circulation 
in the local area or in one issue of a journal or magazine 
appropriate to the industry. The DOL may specify the particu- 
lar medium for advertising. The employer must also send 
notice of the labor certification filing to a union if an appropri- 
ate one exists in. the area. 



J 



Overall, 219,452 applications reached DOL in the FY1988 to 
FY1993 period. The number peaked in FY1989, probably in 
response to the realization that the unskilled labor category would 
likely be substantially curtailed and to employer concerns about 
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"labor shortages" for certain jobs. In FY1 993, the number of appli- 
cations decreased by an additional 4,500 (to 30,068) and in 
FY1994 the number, at 27,286, was lower still. 

Despite these decreases, some state and federal DOL offices 
are still severely backlogged. The average processing time for a 
typical labor certification case in New York is almost two years, 
because of insufficient personnel at SESA and DOL levels in that 
region (DOL 1 995c:36440). Even the fastest DOL region takes five 
or six months to decide an application (AILA 1 995a:1 80), and INS 
processing at the federal level adds several more months (AILA 
1 995b:329-331 ). Understandably, given such backlogs, few 
potential employment-based immigrants wait outside the United 
States before beginning to work. A study conducted for the DOL in 
the late 1980s, for example, found that 90 percent were already 
working for their U.S. employer in one of the non-immigrant visa 
categories (described below) while they waited for the immigra- 
tion process to run its course (REA 1990:5). 

ANALYZING LABOR CERTIFICATION DATA 

Although the available data are imperfect, they nonetheless make 
clear that the existing labor certification system is too blunt an 
instrument to perform its intended function — i.e., the protection of 
U.S. workers. The following analysis comes from a ground-break- 
ing study of 1988-1993 data we conducted in 1994. 45 

In reviewing these data, it is important to note that the num- 
ber of labor certification applications decided by the DOL is not 
the same as the number filed. Along the way, many applications 
drop out. The DOL estimates that 25 percent of all applications 
never make it to the federal level, either because the employer 
becomes discouraged and the application is withdrawn, the local 
SESA office finds problems with the application that the employer 
is unwilling or unable to fix, or the employer actually finds a U.S. 
worker through the recruitment process (though this rarely hap- 
pens). Thus, in a sense, applications that would likely be denied 
may often be "weeded out" by the process itself, though no data 




45 The cooperation of the Labor Department, and particularly that of the Division of 
Labor Certification, in making the raw data available to us is gratefully acknowledged. 
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are available to firm up this conclusion. 46 The absence of a firmer 
sense of why or how many labor certification applications are 
abandoned lends a bias to any analysis of the application pool, 
though we have attempted to draw what conclusions we could 
from the data available to us. 



REGIONAL DIFFERENCES 

Table 2-4 (p. 54) offers a good picture of the geographical distribution 
of applicants. It shows that more applications were filed every year in 
California (in DOL Region IX) than in any other state. California's 
share of the total, however, dropped from 44 percent in FY1 988 to 25 
percent in FY1993, reflecting the poor condition of that state's labor 
market — including the labor market for professionals. 

OCCUPATIONAL BREAKDOWNS 

Tables 2-5, 2-6, and 2-7 switch the focus to occupational break- 
downs. Table 2-5 (p. 58) lists the handful of occupations for each 
fiscal year that had the largest number of applications. The shift in 
the program's focus away from low-skill service occupations to 
professional and technical occupations is starkly evident both in 
this table and in figure 2-6 (p. 59), where one notices the sharp 
drop in applications for "houseworkers/cleaners" around 1990 
and the gradual growth in professional occupations beginning at 
about the same time. 

Figure 2-6 is also useful in pointing out three additional 
trends: (a) the sharp growth in applications for professional occu- 
pations (especially for "other computer-related occupations") 
beginning in 1 992; (b) the resumption in growth of applications for 
"cook, specialty foreign food" after a two-year decline; and (c) the 
decline in applications for "systems analysts." The first trend prob- 
ably reflects the economy's continued robust need for computer 
specialists, particularly as the economy started to grow again in 
1 992-1 993. The second trend may be explained by the continuing 
need for specialty cooks and the occupation's success in obtaining 



46 Regional offices send data only on applications that have reached a final determi- 
nation. For this reason, the many intermediate actions taken on an application — especially 
the issuance of Notices of Findings and subsequent changes in the application by employ- 
ers — are not reflected in the data. This makes calculation of success rates unreliable, since 
most of the applications that fail in the end are those in which the applicant cannot or will 
not make changes to rectify problems listed in the Notice of Findings. 
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2-4. Number of Labor Certification Applications and Approval Rates 
by State, Region, and Fiscal Year 



REGION 
& STATE 


FY 1988 


FY 1989 


FY 1990 


Applica- 

tions 

(Rank) 


Percent 

Approved 

(Rank) 


Applica- 

tions 

(Rank) 


Percent 

Approved 

(Rank) 


Applica- 

tions 

(Rank) 


Percent 

Approved 

(Rank) 


REGION 1 


2,077 (4) 


87.5 (7) 


2,273 (4) 


86.7 (7) 


701 (6) 


92.4 (9) 


Connecticut 


432 (12) 


80.1 (47) 


513 (11) 


82.3 (44) 


88 (23) 


87.5 (48) 


Massachusetts 


1,186 (8) 


90.3 (31) 


1,328 (8) 


86.5 (36) 


510(11) 


93.1 (36) 


Maine 


51 (31) 


78.4 (48) 


27(44) 


74.1 (48) 


21 (42) 


90.5 (44) 


New Hampshire 


198(15) 


93.4 (24) 


177 (20) 


97.2 (11) 


15 (44) 


100 (3) 


Rhode Island 


161 (16) 


83.9 (41) 


202 (18) 


90.1 (31) 


57(34) 


93.0 (37) 


Vermont 


49 (32) 


83.7 (42) 


26 (46) 


96.2 (13) 


10 (46) 


90.0 (46) 


REGION II 


7,528 (2) 


94.1 (4) 


13,551 (2) 


95,5 (2) 


14,299 (1) 


96.0 (4) 


New Jersey 


3,446 (3) 


95.8 (18) 


4,356 (3) 


95.0 (17) 


3,754 (3) 


92.6 (40) 


New York 


3,775 (2) 


92.6(26) 


9,156(2) 


95.7 (14) 


10,475 (1) 


97.3 (20) 


Puerto Rico 


32 (38) 


93.8 (22) 


32 (42) 


81.3 (45) 


59 (31) 


93.2 (34) 


Virgin Islands 


5 (48) 


60.0 (50) 


7(54) 


85.7 (38) 


11 (45) 


90.9 (43) 


REGION III 


6,851 (3) 


98,4 (1) 


11,129 (3) 


99.0 (1) 


5,861 (3) 


98,5 (1) 


District of Columbia 


1,214 (7) 


97.8(9) 


1,676 (6) 


98.7 (6) 


725 (10) 


96.8 (22) 


Delaware 


103 (21) 


96.1 (16) 


325 (15) 


98.8 (5) 


193 (15) 


99.0 (11) 


Maryland 


1,859 (5) 


99.0 (5) 


3,365 (5) 


99.3 (3) 


2,276 (4) 


99.0 (10) 


Pennsylvania 


1,047(9) 


97.7(10) 


1,558 (7) 


98.3 (7) 


789 (7) 


98.1 (15) 


Virginia 


2,596 (4) 


98.7 (7) 


4,145 (4) 


99.2 (4) 


1,843 (5) 


98.5 (13) 


West Virginia 


32 (39) 


96.9 (14) 


60 (38) 


100(1) 


35 (38) 


100 (1) 


REGION IV 


34 (10) 


85.3 (9) 


1,200 (7) 


80.4 (10) 


181 (9) 


87.9 (10) 


Alabama 


1 (50) 


100 (4) 


18 (50) 


66.7 (52) 


29 (40) 


100 (2) 


Florida 


21 (42) 


76.2 (49) 


510(12) 


94.1 (19) 


7(50) 


85.7 (49) 


Georgia 


10 (47) 


1 00 (2) 


428 (14) 


59.6(54) 


71 (28) 


77.5 (50) 


Kentucky 


0(51) 


— (51) 


27 (45) 


85.2 (40) 


30 (39) 


96.7 (24) 


Mississippi 


0(52) 


— (52) 


20 (49) 


1 00 (2) 


0(53) 


— (53) 


North Carolina 


2(49) 


100 (3) 


103 (29) 


92.2 (20) 


4(51) 


100(6) 


South Carolina 


0(54) 


— (54) 


25 (47) 


68.0(51) 


40 (37) 


90.0 (45) 


Tennessee 


0(53) 


— (53) 


69 (34) 


91.3 (25) 


0(52) 


— (52) 


REGION V 


1,495 (6) 


92.8 (5) 


1,608 (5) 


94.0 (4) 


2,362 (4) 


98,4 (2) 


Illinois 


558 (10) 


89.6 (33) 


572 (10) 


90.2 (30) 


730 (9) 


98.0(16) 


Indiana 


94 (22) 


90.4 (30) 


108 (28) 


97.2 (10) 


145 (17) 


97.2 (21) 


Michigan 


434 (11) 


96.1 (17) 


491 (13) 


97.2 (12) 


773 (8) 


98.5 (14) 
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FY 


1991 


FY 1992 


FY 1993 


RFniOM 


Applica- 

tions 

(Rank) 


Percent 

Approved 

(Rank) 


Applica- 

tions 

(Rank) 


Percent 

Approved 

(Rank) 


Applica- 

tions 

(Rank) 


Percent 

Approved 

(Rank) 


■M- vj 1 W 1 \ 

& STATE 


846 (7) 


89.7 (10) 


1,698 (7) 


96.7 (5) 


1,301 (6) 


95.8 (1) 


REGION 1 


220 (19) 


76.4 (53) 


423 (16) 


96.5 (29) 


316 (15) 


94.0 (29) 


Connecticut 


535 (10) 


95.7 (22) 


1,090 (8) 


97.5 (18) 


806 (10) 


96.8 (12) 


Massachusetts 


15(50) 


1 00 (4) 


36 (47) 


88.9 (50) 


25 (49) 


96.0 (19) 


Maine 


33 (46) 


84.9 (49) 


60 (42) 


90.0 (49) 


52 (41) 


92.3 (34) 


1 New Hampshire 


32 (48) 


84.4 (50) 


49 (43) 


95.9 (35) 


76 (34) 


96.1(17) 


Rhode Island 


11(53) 


81.8 (51) 


40 (46) 


95.0 (43) 


26 (48) 


92.3 (35) 


Vermont 


11,368 (1) 


94.5 (4) 


7,246 (2) 


90.3 (10) 


6,324 (2) 


90.1 (9) 


REGION II 


2,851 (3) 


93.7 (32) 


1,937 (5) 


88.3 (52) 


1,896 (3) j 


91.7(38) 


New Jersey 


8,463 (2) 


94.8 (26) 


5,265 (2) 


91.0 (48) 


4,394 (2) | 


89.4 (44) 


New York 


44 (43) 


90.9 (43) 


35 (49) 


97.1 (24) 


28 (47) 


96.4 (16) 


Puerto Rico 


10(54) 


80.0 (52) 


9(54) 


88.9 (51) 


6 (53) 


100 (4) 


Virgin Islands 


6,998 (3) 


97.8 (2) 


6,069 (3) 


96.5 (7) 


4,422 (3) j 


92.7 (7) 


REGION III 


921 (8) 


97.5 (14) 


783 (12) 


95.4 (39) 


614 (11) | 


94.5 (28) 


District of Columbia 


148(22) 


98.0(12) 


165 (26) 


97.6 (17) 


61 (37) | 


95.1 (24) 


Delaware 


2,283 (5) 


96.5 (17) 


2,024 (3) 


96.7 (27) 


1,296(4) j 


93.8 (31) 


Maryland 


1,215 (7) 


99.5 (5) 


1,052 (10) 


98.0 (14) 


1,041 (7) | 


86.3 (49) 


Pennsylvania 


2,324 (4) 


98.1 (9) 


1,966(4) 


95.7 (37) 


1,288 (5) 1 


95.6 (22) 


Virginia 


107(30) 


100 (1) 


79 (36) 


100 (2) 


122 (27)' 


96.7 (13) 


West Virginia 


1,812(4) 


92.5 (8) 


2,640 (5) 


97.1 (3) 


2,310 (5) ! 


92.0 (8) 


REGION IV 


232 (17) 


91.4 (41) 


221 (22) 


97.3 (20) 


151 (24); 


96.0 (18) 


Alabama 


751 (9) 


93.6 (34) 


1,066 (9) 


97.3 (21) 


1,077 (6) 


91.2 (40) 


Florida 


267(15) 


87.6 (46) 


436 (14) 


92.6 (47) 


340 (14) j 


85.3 (51) 


Georgia 


68 (37) 


94.1 (31) 


95 (34) 


99.0(7) 


118(29). 


97.5 (8) 


Kentucky 


43 (44) 


93.0 (36) 


77 (37) 


96.1 (33) 


59 (39) 


91.5 (39) 


Mississippi 


267(16) 


93.6 (33) 


430(15) 


98.6 (8) 


295 (17) , 


96.6 (14) 


North Carolina 


58 (39) 


91.4 (42) 


118 (30) 


100(1) 


92 (31)} 


93.5 (32) 


South Carolina 


126 (25) 


95.2 (25) 


197 (23) 


99.5 (6) 


178 (20) 


94.9 (25) 


Tennessee 


1,616 (6) 


96.9 (3) 


4,163 (4) 


96.7 (6) 


2,531 (4) 


94.4 (3) 


REGION V 


528 (11) 


96.2 (19) 


1,819 (6) 


96.1 (34) 


939 (9) 


91.9 (36) 


Illinois 


83 (35) 


97.6 (13) 


274 (18) 


98.2 (10) 


312(16) 


97.1 (10) 


Indiana 


494 (12) 


97.0(15) 


1,032 (11) 


97.0 (25) 


611 (12) 


95.6 (21) 


Michigan 
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2-4. continued 



REGION 


FY 1988 


FY 1989 


FY 1990 


& STATE 


Applica- 

tions 

(Rank) 


Percent 

Approved 

(Rank) 


Applica- 

tions 

(Rank) 


Percent 

Approved 

(Rank) 


Applica- 

tions 

(Rank) 


Percent 

Approved 

(Rank) 


Minnesota 


92 (24) 


96.7(15) 


133 (22) 


91.0(26) 


157 (16) 


97.5 08) . 


Ohio 


223 (14) 


91.5 (27) 


176 (21) 


95.5 (15) 


421 (12) 


99.5 (8) 


Wisconsin 


94 (23) 


98.9 (6) 


128 (24) 


97.7(9) 


136 (18) 


99.3 (9) 


REGION VI 


1725 (5) 


85.9 (8) 


1,485 (6) 


89.9 (6) 


1,253 (5) 


92.9 (8) 


Arkansas 


37 (36) 


97.3 (12) 


36 (40) 


91.7(24) 


60 (29) 


31.7 (51) 


Louisiana 


126 (18) 


84.9 (39) 


109 (27) 


90.8 (28) 


135 (19) 


97.8(17) 


New Mexico 


68 (27) 


89.7 (32) 


67 (35) 


89.6(34) 


49 (36) 


95.9 (26) 


Oklahoma 


119 09) 


80.7 (46) 


99 (30) 


90.9 (27) 


57 (35) 


96.5 (25) 


Texas 


1 ,375 (6) 


85.9 (38) 


1,174 (9) 


89.6(33) 


952 (6) 


95.7(30) 


REGION VII 


203 (9) 


91.6 (6) 


447 (8) 


81.7 (9) 


418 (7) 


94.5 (6) 


Iowa 


65 (28) 


89.2 (34) 


112 (25) 


80.4 (46) 


87 (24) 


98.9(12) 


Kansas 


42 (34) 


88.1 (35) 


92 (32) 


73.9 (49) 


60 (30) 


96.7 (23) 


Missouri 


60 {29) 


93.3 (25) 


205 (17) 


85.4 (39) 


213 (14) 


93.0(38) 


Nebraska 


36 (37) 


97.2 (13) 


38 (39) 


84.2 (42) 


58 (33) 


91.4 (42) 


REGION VIM 


246 (8) 


84.2(10) 


226 (10) 


85.0 (8) 


277 (8) 


93.5 (7) 


Colorado 


117 (20) 


84.6 (40) 


110(26) 


91.8 (23) 


129 (20) 


94.6 (33) 


Montana 


12 (44) 


83.3 (43) 


10(53) 


90.0(32) 


90 (22) 


92.2 (41) 


North Dakota 


22 (41) 


86.4 (37) 


11 (51) 


63.6 (53) 


20 (43) 


95.0 (32) 


South Dakota 


11 (45) 


90.9 (28) 


11 (52) 


72.7 (50) 


28 (41) 


92.9 (39) 


Utah 


73 (26) 


80.8 (45) 


63 (36) 


76.2 (47) 


0(54) 


— (54) 


Wyoming 


11 (46) 


90.9 (29) 


21 (48) 


90.5 (29) 


10(47) 


90.0 (47) 


REGION IX 


1 6,571 (1) 


94.3 (3) 


19,095 (1) 


94.7 (3) 


10,467 (2) 


95.3 (5) 


Arizona 


287 (13) 


93.7 (23) 


224 (16) 


97.8 (8) 


122 (21) 


95.9 (27) 


California 


16,141 (1) 


94.3 (21) 


18,634 (1) 


94.7 (18) 


10,087 (2) 


95.2 (31) 


Guam 


42 (35) 


97.601) 


99 (31) 


84.9 (41) 


73 (26) 


95.9 (28) 


Hawaii 


43 (33) 


95.4 (20) 


63 (37) 


88.9 (35) 


306 0 3) 


99.7 (7) 


Nevada 


58 (30) 


81.0 (44) 


75 (33) 


92.0 (22) 


59 (32) 


93.2 (35) 


REGION X 


290 (7) 


95.9 (2) 


396 (9) 


91.9 (5) 


164 (10) 


97.0 (3) 


Alaska 


16 (43) 


100 (1) 


28 (43) 


85.7 (37) 


8 (48) 


100(4) 


Idaho 


23 (40) 


87.0(36) 


35(41) 


82.9 (43) 


8 (49) 


100(5) 


Oregon 


92 (25) 


97.8 (8) 


131 (23) 


95.4 (16) 


72 (27) 


95.8(29) 


Washington 


159 (17) 


95.6 09) 


202 (19) 


92.1 (21) 


76 (25) 


97.4 (19) 


GRAND TOTAL 


36,750 


94.10 


51,410 


94.79 


36,163 


96.10 
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FY 1 991 


FY 1992 


FY 1993 


REGION 
& STATE 




Applica- 

tions 

(Rank) 


Percent 

Approved 

(Rank) 


Applica- 

tions 

(Rank) 


Percent 

Approved 

(Rank) 


Applica- 

tions 

(Rank) 


Percent 

Approved 

(Rank) 




81 (36) 


96.3 (18) 


180 (25) 


95.6 (38) 


121 (28) 


90.1 (43) 


Minnesota 




307 (14) 


98.1 (11) 


588 (13) 


96.9 (26) 


365 (13) 


95.6 (20) 


Ohio 




123 (26) 


96.8 (16) 


270(19) 


98.2 (11) 


183 (19) 


98.4 (6) 


Wisconsin 




1,639 (5) 


98.5 (1) 


1,938 (6) 


97.8 (1) 


1,283 (7) 


95.4 (2) 


REGION VI 




48 (41) 


100 (3) 


48 (44) 


95.8 (36) 


30 (46) 


86.7 (48) 


Arkansas 




157 (21) 


99.4 (6) 


183 (24) 


96.7 (28) 


129 (26) 


96.9 (11) 


Louisiana 




47 (42) 


95.7 (21) 


47 (45) 


97.8 (16) 


41 (43) 


90.2 (41) 


New Mexico 




103 (31) 


98.1 (10) 


106 (32) 


98.1 (12) 


75(35) 


98.7 (5) 


Oklahoma 




1 ,284 (6) 


98.4 (8) 


1,554 (7) 


98.0(13) 


1,008 (8) 


95.4 (23) 


Texas 




477 (9) 


93.9 (6) 


489 (9) 


95.7 (8) 


342 (9) 


93.9 (5) 


REGION VII 




84 (34) 


91.7 (40) 


80 (35) 


95.0 (42) 


82 (33) 


92.7 (33) 


Iowa 




115 (27) 


92.2 (38) 


103 (33) 


96.1 (32) 


61 (38) 


90.2 (42) 


Kansas 




223 (18) 


94.2 (30) 


233 (21) 


94.4 (45) 


168 (22) 


94.6 (26) 


Missouri 




55 (40) 


100 (2) 


73 (38) 


100 (3) 


31 (45) 


100 (1) 


Nebraska 




321 (10) 


92.8 (7) 


402 (10) 


96.8 (4) 


305 (10) 


89.5 (10) 


REGION VIII 




146 (23) 


95.9 (20) 


159 (27) 


96.2 (30) 


167 (23) 


88.6 (45) 


Colorado 




25 (49) 


92.0(39) 


14(53) 


85.7 (53) 


16(51) 


100 (2) 


Montana 




33 (47) 


87.9 (45) 


36 (48) 


94.4 (44) 


24 (50) 


66.7 (53) 


North Dakota 




13(52) 


53.9 (54) 


34 (50) 


100 (4) 


9(52) 


100 (3) 


South Dakota 




89 (33) 


95.5 (23) 


138 (29) 


98.6 (9) 


84 (32) 


96.4 (15) 


Utah 




15 (51) 


93.3 (35) 


21 (52) 


95.2 (41) 


5(54) 


60.0 (54) 


Wyoming 




10,044 (2) 


94.2 (5) 


7,717 (1) 


94.8 (9) 


6,999 (1) 


93.6 (6) 


REGION IX 




219 (20) 


95.4 (24) 


261 (20) 


96.2 (31) 


149 (25) 


97.3 (9) 


Arizona 




9,542 (1) 


94.2 (29) 


7,213 (1) 


95.4 (40) 


6,634 (1) 


93.9 (30) 


California 




108 (29) 


99.1 (7) 


67 (40) 


23.9 (54) 


71 (36) 


67.6 (52) 


Guam 




113 (28) 


94.7 (27) 


110 (31) 


97.3 (22) 


98 (30) 


91.8 (37) 


Hawaii 




62 (38) 


85.5 (48) 


66 (41) 


93.9 (46) 


47 (42) 


87.2 (46) 


Nevada 




596 (8) 


90.6 (9) 


596 (8) 


97.7 (2) 


505 (8) 


94.3 (4) 


REGION X 




90 (32) 


86.7 (47) 


73 (39) 


97.3 (23) 


54 (40) 


87.0 (47) 


Alaska 




36 (45) 


94.4 (28) 


29 (51) 


100(5) 


36 (44) 


86.1 (50) 


Idaho 




130(24) 


92.3 (37) 


149 (28) 


98.0(15) 


173 (21) 


97.7 (7) 


Oregon 




340(13) 


90.6 (44) 


345 (17) 


97.4 (19) 


242 (18) 


94.6 (27) 


Washington 




35,717 


95.03 


32,958 


94.92 


26,322 


92.71 


GRAND TOTAL 
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2-5. Occupations with the Most Labor Certification Applications 
in Each Fiscal Year, FYs 1988-1993 



Occupation 


Applications 


FY1988 


General Houseworker or Cleaner 


8,043 


Cook, Specialty, Foreign Food 


1,761 


Faculty Member, College or University 


1,468 


Programmer, Systems Analyst/Engineer, or Software Engineer 


1,287 


Cook 


482 


Chemist or Electronics/Electrical/Mechanical Engineer 


436 


FY1989 


General Houseworker or Cleaner 


11,549 


Cook, Specialty, Foreign Food 


2,723 


Programmer, Systems Analyst/Engineer, or Software Engineer 


2,045 


Faculty Member, College or University 


1,780 


Sewing or Lockstich Machine Operator 


1,535 


Cook 


482 


FY1990 


General Houseworker or Cleaner 


9,994 


Programmer, Systems Analyst/Engineer, or Software Engineer 


1,946 


Faculty Member, College or University 


1,739 


Cook, Specialty, Foreign Food 


1,588 


Scientist or Electronics/Electrical/Mechanical Engineer 


833 


Accountant 


462 


FY1991 


General Houseworker or Cleaner 


7,661 


Programmer, Systems Analyst/Engineer, or Software Engineer 


2,809 


Faculty Member, College or University 


2,283 


Cook, Specialty, Foreign Food 


1,121 


Scientist or Electronics/Electrical/Mechanical Engineer 


526 


FY1992 


Programmer, Systems Analyst/Engineer, or Software Engineer 


3,062 


General Houseworker or Cleaner 


2,834 


Faculty Member, College or University 


2,686 


Scientist or Electronics/Electrical/Mechanical Engineer 


1,622 


Cook, Specialty, Foreign Food 


1,022 


FY1993 


Programmer, Systems Analyst/Engineer, or Software Engineer 


2,859 


Faculty Member, College or University 


1,671 


Cook, Specialty, Foreign Food 


1,408 


General Houseworker or Cleaner 


1,229 


Scientist or Electronics/Electrical/Mechanical Engineer 


1,056 
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certifications during the 1990-1992 period — a fact that typically 
encourages more applications. The third trend may suggest that 
the supply of U.S. system analysts is catching up with demand, 
apparently unlike the case with the more volatile labor market for 
other computer occupations, particularly computer programmers. 
Of course, as is argued in this chapter, success in the labor certifi- 
cation process is an extremely unreliable measure of the true sup- 
ply of workers in most occupations. 



2-6. Applications for Selected Occupations, as a Percentage of 
All Labor Certification Applications, FYs 1988-1993 




■ H ou se wo r ke r/ C lea ne r 
■Cook, Specialty Foreign Food 



■Faculty Member, 
College or University 
-Systems Analyst 



■Other Computer-Related Occupations 
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For purposes of this analysis, we have classified applications 
according to the first digit of the Dictionary of Occupational Titles 
(DOT) code, which is 0 or 1 for professional, technical and man- 
agerial occupations, 3 for service occupations, and so on. In 
FY1988, the applicant pool was nearly evenly divided among 
three general types: professional, technical, and managerial occu- 
pations; service occupations; and all others. By FY1993, however, 
nearly two-thirds of the applicants were in the 0 and 1 category. 

The clearest evidence of the occupational shift appears in fig- 
ure 2-7 (p. 61), which classifies applicants according to DOL's 
measure of "specific vocational preparation" (SVP) for each occu- 
pation (i.e., each DOT code number). 47 The DOL determines the 
SVP for each of the nine-digit occupations by grouping them 
according to the amount of training generally required for each. 
There are actually nine SVP categories, representing standard 
training times that range from "short demonstration only" (SVP=1 ) 
to "more than ten years" of combined education, training, and 
experience (SVP=9). To simplify the analysis somewhat, we aggre- 
gated these nine small categories into three larger ones — those 
requiring less than three months training, 3 to 24 months, and 
more than 24 months. Figure 2-7 and table 2-8 display these 
aggregated summary data and a breakdown for selected states, 
respectively. 

Clearly, the occupations for which labor certification applica- 
tions were received required more skills and training over the 
years. As figure 2-7 illustrates, in FY1988, just over half of all 
applications nationally were to fill jobs requiring two years of 
training or more, and a quarter were for jobs that required practi- 
cally no training. However, by FY1993, and as intended by the 
1990 legislation, a full 81 percent of applications involved occu- 
pations with an SVP of two or more years. 

Table 2-8 (p. 62) shows how the skill distribution of labor cer- 
tification applications changed from 1988 to 1993 in selected 
states. Again, the effects of the 1990 Act are evident. In all states, 



O 

ERIC 
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47 The DOL defines SVP as "the amount of lapsed time required by a typical worker to 
learn the techniques, acquire the information, and develop the facility needed for average 
performance in a specific job-worker situation" (DOL 1991 :8-1). The SVP is important in the 
current labor certification system because the DOL looks askance at employers who require 
more education, training, or experience for a particular job than the average SVP listed for 
that occupation in the DOT. 
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2-7. Skill Distribution of Labor Certification 
Applicants Nationwide, FYs 1988-93 

Percent 




a The DOL defines SVP — specific vocational preparation — as "the amount of lapsed time 
required by a typical worker to learn the techniques, acquire the information, and develop 
the faculty needed for average performance in a specific job-worker situation." (DOL 
1991 : 8 - 1 ). 



the trend has been toward more highly skilled applicants. Califor- 
nia, Texas, and Florida received a disproportionately small share of 
low-skilled occupations. On the other hand, most East Coast states 
experienced the opposite, receiving a relatively large share of low- 
skilled-occupation applications. The explanation probably lies in 
large part with the fact that the southern border states and Florida 
receive very large numbers of their immigrants through the family 
reunification and refugee/asylum streams (disproportionate shares 
of whom come from Mexico and Central America) — as well as by 
far the country's largest share of unauthorized immigrants. This 
combination of immigration categories, type of entry, and source 
countries typically translates into adequate numbers of lower- 

O 
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skilled immigrants for filling the demand for low-wage jobs. In 
contrast, the East Coast, with smaller numbers and a different mix 
of immigrants, apparently continues to experience a significant 
demand for low-skilled immigrants. 



MACROECONOMIC LINKAGES 

We also attempted to assess the relationship of labor certification 
filings or approval rates to macroeconomic conditions. To do so, 
we linked data from the DOL labor certification database with 
state-level macroeconomic and demographic time-series data 
from the Census Bureau and the DOL's Bureau of Labor Statistics. 
Since the plethora of missing and invalid data throughout the DOL 
database makes precise inferences extremely difficult and open to 
doubt, we are only able to discuss relationships among the vari- 
ables in gross, tentative terms. 

Our regression analysis 48 suggests that increases in a state's 
unemployment rate have generally been accompanied by de- 
creases in the proportion of labor certifications to that state's 
employed population, although typically with a time lag of three 
months or so, indicating a good bit of inertia in the system . 49 These 
findings demonstrate that certification petitions are somewhat sen- 
sitive to economic conditions in a state, as measured by unem- 
ployment rates. In the last few years, the rate of approvals has also 
shown a similar tendency to fall when unemployment is higher. 
The analysis also suggests that the responsiveness of the labor cer- 
tification system to changes in the rate of employment growth is 
slow and incremental. In fact, as a state's labor market expands, 
the labor certification program for the next two months seems to 



48 Special modifications of the data were necessary for this analysis. Labor certifica- 
tions in each state in each month during FYs 1988-1993 were counted and then divided by 
the number of people employed in that state in that month. This variable became the model's 
dependent variable and was regressed on a combination of seasonally adjusted unemploy- 
ment rates for the relevant state and month, the rate of employment growth, twelve of its own 
lags, and four lags each of the unemployment and employment growth rates. Three of the six 
models used ordinary least-squares regression; in the other three, the fixed-effects estimator 
was chosen to estimate coefficients on state dummy variables. The models control for 
unmeasurable differences across states to account for inertia in the process over time, to 
allow for an adjustment period during which the labor certification program "catches up" 
with the labor market, and to see whether these differences were significant. 

49 The time lag is readily explainable by the immigration system's long pipelines and 
backlogs in priority dates during most of the observation period. When the priority date 
backlogs all but disappeared in most employment-based categories by FY1993, the relation- 
ship became stronger. 
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restrict further the number of foreign workers that enter the work- 
force. Regardless of how one interprets this result — as a failure to 
respond to "labor shortages" created by excess demand or as a 
valid mechanism for giving a short "preference" to local workers — 
the conclusion that the certification suffers from very substantial 
inertia is inescapable. 

To summarize, the regression analysis shows the following: 

•The number of successful labor certifications in a state seems 
to respond somewhat to changes in the unemployment rate; 

•This response is consistent with the program's fulfilling its 
objective of restricting foreign workers' access to the U.S. 
labor market when more U.S. workers are unemployed; 

•The. program is less responsive to changes in the rate of 
employment growth; 

•There is considerable "inertia" in the program's operations, as 
the number of certifications in a given month correlate most 
systematically with the number of certifications for most of 
the previous twelve months; 

•The program can take up to three months to adjust to changes 
in the state labor market; and 

• There is considerable variation in the number of certifications 
across states, even when states' economic differences are 
taken into account. 



DATA ON WAGES 

A final area where we tried to test the data's ability to shed light 
was on wages. Here, the relevant cohort is approved applications, 
since many applications were presumably denied for the very rea- 
son that the wage offered is lower than the prevailing wage, which 
the DOL defines as a wage that is within 5 percent of the average 
wage for U.S. workers "similarly employed." 50 

In table 2-9 (p. 66), we attempt to compare the average wage 
offered to aliens in local (state-occupation) labor markets to the 
mean, median, and 45th percentiles of the native wage distribu- 
tions in those labor markets. To do so, we converted wages report- 
ed on applications to an hourly basis, so they could be compared 
with labor market data from the census. The hourly wages were 



50 Some exceptions are made for workers employed under a contract negotiated by a 
union, or workers whose occupations are subject to prevailing wage determinations under 
other federal laws. 
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then averaged within state-occupation labor markets and merged 
with census-generated mean, median, and 45th percentile wages 
from those labor markets. Many small occupational groups with 
less than 30 observations in the census' one percent Public Use 
Microsampling (PUMS) have been discarded from the analysis. 

We have also omitted the thousands of labor markets in which the 
average wage offered exceeded the 45th percentile, since these 
met the "prevailing wage " test. 

A few important caveats must precede the discussion of this 
table, since both census and DOL data are severely limited. First, 
there is no way to control for skills, education, and labor market 
experience in both data sets simultaneously, since the DOL data 
contain no information on aliens' education or work history, and 
the census data do not contain SVP. The analysis thus had to 
aggregate all workers in an occupation, regardless of skill or expe- 
rience, and it suffers somewhat as a result. Second, since the DOL 
data contain no finer geographic detail than the state level, it is 
impossible to distinguish among (potentially very different) labor 
markets within large states (especially California), even though the 
census reports data at the metropolitan-area level. To make matters 
worse, it is also impossible to measure the degree of bias that these 
limitations impose on the analysis. Finally, and along somewhat 
different lines, the DOL and SESA officials who adjudicate appli- 
cations rarely use census or other data collected by the federal 
government in determining prevailing wages. A common alterna- 
tive is a local employer survey, performed with varying degrees of 
formality and statistical precision. In practice, many different 
methods of wage determination are used. Thus, other ways of 
measuring the prevailing wage — which may be better or worse, 
depending on the situation — could well yield different results. 

Table 2-9 lists all state-occupation labor markets in which the 
average wage offered to aliens on approved labor certification 
applications during FY1 988 to FY1 990 was less than the 45th per- 
centile wage in that labor market. With all the caveats highlighted 
above, the table shows that the "problem" of certified applications 
involving the offering of wages below the 45th percentile — if there 
is indeed a significant "problem" considering the few instances 
that these were identified — is fairly evenly distributed across occu- 
pations, from low-skill to high-skill occupations. This situation is 
disproportionately represented in occupation group 407 (private 
household cleaners and servants) in the mid-Atlantic states. In 
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2-9. Occupation Labor Markets, by States in which Mean Wage Offered on Certified Applications 
is Lower than 45th Percentile of Average Labor Market Wage Distribution, FYs 1988-1990 
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New York State alone, 7,687 applications involving positions in 
this group were certified in FYs 1988 to 1990. The average wage 
offered to these aliens was $.13 per hour below the 45th percentile 
and $.92 per hour below the mean for U.S. workers employed in 
this group in New York. The discrepancy for Virginia stood at $.70 
and $1.21, respectively. 

The DOL's Office of Inspector General is currently conduct- 
ing an audit of labor certification filings in twelve states to deter- 
mine the effectiveness of the permanent labor certification 
program. The DOL auditors are pulling labor certification applica- 
tions at random from DOL and INS files. They then interview 
employers to determine the actual wage paid to the foreign work- 
er and other information. The auditors' report is not yet completed. 
There is every reason to expect, however, that the findings of that 
report will lend further support to the analysis offered here. 

NON IMMIGRANT (OR NON-PERMANENT) 

VISA CATEGORIES 

T he INA contains 21 non-immigrant visa categories, many with 
several subcategories, that span the gamut from ambassadors 
("A" visa) to religious workers ("R" visa) 51 (see box 2 - 10 ). The pur- 
poses for which non-immigrants can enter the United States also 
range widely, from short-term tourists to long-term investors. 
Because of the hodgepodge of non-immigrant visa categories and 
purposes, no single principle currently defines the system. The 
only real "theme" is that stays must be temporary — although "tem- 
porary" is defined differently for each non-immigrant visa category 
and ranges from a few days to several years. 

The underlying purpose of the non-immigrant visa system is 
to facilitate international political, cultural, and social exchanges, 
and trade and commerce; employment is permitted only in specif- 
ic circumstances. In principle, non-immigrants should neither 



51 In September 1994, Congress created an "S" visa category for foreign informants 
who have important information concerning individuals or organizations involved in crimi- 
nal or terrorist activities, are willing to supply such information to appropriate law enforce- 
ment or judicial authorities, and whose presence in the United States is essential to the 
successful investigation or prosecution of the individuals or organization [see INA 
§101 (15)(S)]. A "TN" category was created under the North American Free Trade Agreement 
Implementation Act to accommodate business professionals and their families [see INA 
§21 4(e)]. 
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2-10 


. NON-IMMIGRANT VISA CATEGORIES 




UNDER CURRENT U.S. LAW 


A 


Ambassador, Public Official, or Diplomat and Family/ 
Personal. Employee 


B 


Temporary Visitor for Business or Pleasure 


c 


Person in Transit or Foreign Government Official and 
Family 


D 


Crewmember (Sea or Air) 


E 


Treaty Trader or Investor and Family 


F 


Student (Academic or Language Training) and Family 


G 


Representative of Foreign Government to International 
Organization or Official of International Organization 
and Family/Personal Employee 


H 


Temporary Worker or Trainee and Family 


I 


Representative of Foreign Information Media and 
Family 


J 


Exchange Visitor and Family 


K 


Fiance/e or Child of Fiance/e of U.S. Citizen 


L 


Intra-Company Transferee and Family 


M 


Vocational or other Non-Academic Student and Family 


N 


Spouse or Child of Certain Retired Employees of Inter- 
national Organizations 


NATO 


Official, Worker, or Certain Expert of NATO and Family/ 
Personal Employee 


O 


Person of Extraordinary Ability in Sciences, Arts, 
Education, Athletics, or Business and Assistants and 




Family 


P 


Internationally Recognized Athlete/Artist and Family 


Q 


Participant in International Cultural Exchange Program 


R 


Person in Religious Occupation and Family 


S 


Informant (and Family) Possessing Information on 
Criminal Activity or Terrorism 


TN 


NAFTA Professional and Family 


Source: Bureau of Consular Affairs, U.S. Department of State. 7 994 Report of 
the Visa Office. Washington D.C., 1995. 
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reduce the job opportunities nor undermine the wages of U.S. 
workers. In cases where that principle "wobbles," statutory and 
regulatory practices have sought to construct a legal regime for the 
temporary employment of foreign workers which at least gives the 
appearance of protecting U.S. workers, although whether it actual- 
ly does so is in some instances questionable and in others difficult 
to assess. Where a non-permanent visa category contains no 
explicit protections for U.S. workers, the resulting visas are simply 
assumed not to have features that displace or otherwise place for- 
eign workers in unfair competition with U.S. workers. The overrid- 
ing principle, which was confirmed by the changes in the H-1 
category in the 1990 Act (see below), is that foreign workers 
should not be able to compete with U.S. workers on the basis of 
the price for their labor. 52 There should be a level playing field 
between U.S. and foreign workers on the wage issue. 

Where employment is permitted in connection with non- 
immigrant visas, it should be clearly temporary. The underpinning 
rationale is that the temporary employment of foreign workers 
(when U.S. workers are unavailable due to skill and timing mis- 
matches, etc.) benefits both the employer and U.S. workers in up- 
and downstream economic activities. 

There are several broad types of non-immigrant visa cate- 
gories through which foreigners may gain access to the U.S. labor 
market. First, through explicitly work-related temporary immigra- 
tion (identified primarily with the D, H, O, and P visas). Second, 
through visas in which work is presumed to be incidental to the 
activity for which the visa was issued. Parts of the B-1 visa and cer- 
tain components of the J-1 visa fall under this category. Finally, 
through categories where a work authorization is a benefit that 
derives from the principal beneficiary's status, such as with spous- 
es and certain household personnel of certain diplomats. 

In the following sections, we review each of the major work- 
related non-immigrant visa categories that include a direct or indi- 
rect work component (B-1 in lieu of H-1B, D, F-1, H-1 A, H-1B, 
H-2A, H-2B, J-1, O, and P). 



52 Protecting foreign workers from exploitative employment relationships was another 
of the goals of the 1 990 Act. 
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B-1 IN LIEU OF H-1 B VISA CATEGORY 

A B-1 visa permits an employee of a foreign company to enter the 
United States for up to one year for business purposes. The INS 
records over two million such entries each year. Several hundred 
thousand more business people enter without B-1 visas for up to 
90 days under the visa waiver pilot program. Because many 
admissions are by people who enter the United States more than 
once each year, the actual number of B-1 business people is much 
smaller than the number of admissions suggests. 

Over time, case law and administrative interpretations have 
defined "business" to include attending conventions, conferences, 
consultations, meetings, and other legitimate activities of a com- 
mercial or professional nature. The term, however, does not 
include local employment or labor for hire. 53 For that reason, indi- 
viduals in B-1 status cannot engage in "employment" in the Unit- 
ed States and cannot receive a salary or remuneration from a U.S. 
source, although payment of incidental expenses is permitted. 

INS and State Department regulations allow persons who are 
otherwise classifiable as H-1 B non-immigrants (i.e., those with a 
"specialty occupation," as discussed in greater detail later in the 
chapter) to enter the United States in B-1 status if they do not have 
a contract or other prearrangement. This is informally called "B-1 
in lieu of H-1 B." 

While use of the B-1 in lieu of H-1 B is only a minuscule sub- 
set of overall B-1 usage, the practice has become controversial. It 
is claimed that some businesses are importing thousands of foreign 
workers (especially from India, Australia, Eastern Europe, the for- 
mer Soviet Union, and the United Kingdom) through foreign sub- 
sidiaries or independent "body shops" under contract with U.S. 
personnel suppliers. These workers may work in the United States 
for long periods of time, often at substandard wages. 

So far, the controversy has focused primarily on foreign com- 
puter programmers entering on B-1 in lieu of H-1 B visas. The 
National Association of Computer Consultant Businesses 
(NACCB), a consortium representing 130 companies and about 
10,000 U.S. computer consultants, is spearheading an assault on 
many fronts to curtail the B-1 in lieu of H-1 B concept. The NACCB 



53 This requirement goes back to the B visa's early days and clearly reflects congres- 
sional intent that the visa should not be treated as a work visa (see Karnuth v. United States 
exrel. Albro, 279 U.S. 231 [1929]). 
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claims that foreign programmers are used to staff long-term con- 
sulting and software development projects for large U.S. employ- 
ers. If the foreign programmers worked directly for U.S. employers, 
they would come in under the strict requirements of the H-1 B visa 
category, which requires that H-1 B workers be paid the higher of 
the prevailing wage for their occupation or the actual wage paid 
by the employer to other similarly qualified employees. However, 
by arranging for the foreign programmers to come in as B-1 s, some 
companies are able to obtain programming services for much less 
than the prevailing wage for U.S. programmers. The NACCB 
charges that this is an evasion of the law that is costing its mem- 
bers jobs and profits. 54 

In response to the controversy, the State Department and INS 
have each proposed regulations that would dramatically reduce 
use of the B-1 in lieu of H-1 B category. The INS takes the position 
that, given the numerical restrictions and labor condition attesta- 
tion requirements imposed on H-1 B non-immigrants by the Immi- 
gration Act of 1990 (1990 Act), "B-1 in lieu of H-1" status is now 
inconsistent with Congressional intent to control the number of 
H-1 B visas issued, as well as the intent to safeguard the working 
conditions of United States workers, and should be deleted." 

The State Department favors maintaining the use of B-1 visas 
for certain employment-like activities but proposes various restric- 
tions: 

The concept ... of issuing visas in the B-1 classification to 
. . . aliens who are not employed by an organization in the 
United States but rather are working for and drawing their 
income from a foreign firm, is still perfectly valid under 
straightforward B-1 visa standards, regardless of the fact that 
the aliens may also be of "distinguished merit and ability." 
The issue thus becomes one of clarifying permissible B-1 
activities in an age in which "business" has become global 
and business practices have significantly changed from those 
of the 1 920s (DOS 1 993 :40024, 40025). 



54 The actual impact of B-1 programmers on the computer industry is not clear. Esti- 
mates from several years ago that as many as 30,000 B-1 programmers are currently working 
in California, for example, seem high, but the INS and some experts reportedly feel that the 
estimate is reasonable ( San Francisco Chronicle 1992:B1). Others dispute the number and 
doubt that B-1 workers really have a sizable impact on the U.S. economy ( Crain's Detroit 
Business News 1 992:21 ). 
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As discussed in more detail in Chapter 4, retaining an appro- 
priately balanced B-1 concept is important because of the recipro- 
cal nature of international trade. If the United States unduly 
restricts this category, other countries may retaliate and impose 
similar restrictions on U.S. workers seeking to enter and conduct 
similar activities in their countries. Our trade negotiations, both 
within the General Agreement on Trade in Services (GATS) and the 
North American Free Trade Agreement (NAFTA), have bound this 
use of the B-1 . 

For example, under the GATS, the United States is formally 
committed to allow services salespersons to enter the U.S. tem- 
porarily, as long as the following conditions are met: (a) they are 
not based in the United States; (b) they receive no remuneration 
from a source located in the United States; (c) they are negotiating 
for the sale of services; (d) such sales are not directly made to the 
general public; and (e) the salesperson is not engaged in supplying 
the service himself or herself (see U.S. Trade Representative 1 994). 

These and related commitments restrict the United States' ability to 
impose limitations on the B-1 visa category without violating its 
international trade obligations under the GATS. 

Under some circumstances, however, the proposed State 
Department rule might deny B-1 classification for people who 
enter the United States to negotiate contracts for service activities. 

If so, this would likely violate the U.S. commitment under GATS. 

By contrast, the INS's proposed rule, which was published several 
months after the State Department's proposal and which benefited 
from outside comments on the State Department's proposal, 
though broader, seems both less restrictive and better adapted to 
prevent abuses. The INS would require "ultimate control" by the 
foreign company over the foreign worker's employment, including 
hours and locations, but not day-to-day activities. Under the INS 
proposal, the foreign employer would have the right to interview 
and decide the acceptability of the foreign worker, as well as to 
control salary, promotion, etc. Moreover, title to the foreign work- 
er's proprietary work product would have to reside with the indi- 
vidual or his or her foreign principal. The proposed INS regulation 
would thus not appear to preclude trade in services. 

In the end, however, even the INS's proposed rule may be too 
restrictive in light of the continually changing nature of interna- 
tional trade. Our recommendations for reformulating the condi- 
tions for B-1 visas are included in Chapter 4. They are based 

O 
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largely on the factors laid down 30 years ago in Matter of Hira, 1 1 
I. & N. Dec. 824 (BIA 1 965, 1 966, Attorney General 1 966), which 
may remain the best test for determining when B-1 classification is 
appropriate. 



D VISA CATEGORY 

The D visa category is for foreign crewmembers of ships or air- 
planes. To qualify for a D non-immigrant visa, a crewmember must 
intend to land "temporarily and solely in pursuit of his calling as a 
crewman and to depart from the United States with the vessel or 
aircraft on which he arrived or some other vessel or aircraft." In 
FY1994, the INS recorded nearly 2.1 million admissions in this 
category, many of which were undoubtedly by crewmembers who 
entered the United States more than once. 

The 1990 Act amended the INA's definition of crewmembers 
in two ways. First, the 1990 Act denies crewmember status in cer- 
tain labor disputes. Second, it prohibits foreign non-immigrant 
crewmembers from performing longshore work, with three excep- 
tions: (a) safety and environmental reasons; (b) if the vessel is regis- 
tered in a country that allows crewmen of U.S. registered ships to 
do longshore work (the reciprocity exception); or (c) if the "prevail- 
ing practice" allows foreign crewmen to perform longshore work. 

The prevailing practice exception covers two categories. 
First, the exception applies if collective bargaining agreement or 
agreements cover at least 30 percent of the longshore workers, and 
each such agreement allows foreign crewmen to engage in long- 
shore activities. Second, if there is no collective bargaining agree- 
ment, the ship owner or agent must file an attestation with the 
DOL at least 1 4 days before the date of performance showing that: 
(a) the activity is permitted at the local port; (b) there is no strike or 
lockout; (c) such action is not intended to influence the outcome 
of a labor election; and (d) notice of the attestation has been pro- 
vided to the bargaining representative of longshore workers in the 
local port. 

Each D attestation is good for one year. It covers all foreign 
crewmembers arriving in the United States during that time, as 
long as the ship owner or agent states in each crew list that he or 
she is continuing to comply with the attestation. 

The D attestation process has a complaint and hearing proce- 
dure for filing challenges that is similar to the one established for 
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H-1 B visas described below. There are some differences, however. 
For example, if the Labor Department ultimately determines that a 
foreign crewmember's activities are not permitted under the pre- 
vailing practice of a U.S. port, the ship owner or agent cannot file 
a subsequent attestation for activities in that port for one year. By 
contrast, if the Labor Department ultimately determines that an 
H-1B attestation failed to meet the statutory requirements or 
contained a material misrepresentation, the statute forbids that 
employer from filing any more H-1 B and other non-immigrant and 
immigrant visa petitions for any foreign nationals "for at least 1 
year" anywhere in the country, among other penalties. 

The number of D crewmember attestations was quite small, 
even at the beginning, and has decreased over time. According to 
the DOL, 31 1 D attestations were filed in FY1 992, 205 in FY1 993, 
and only nine in FY1994. 



E VISA CATEGORY 

E visas are available on a reciprocal basis to nationals of states with 
which the United States has treaties of friendship, commerce, and 
navigation (FCNs) or bilateral investment treaties (BITs). Such foreign 
nationals may enter the United States either to carry out "substantial 
trade" between the United States and their country of nationality 
(E-1 , or "treaty trader" visa), or to develop and direct the operations 
of an enterprise in which they have invested (or are actively in the 
process of investing) a "substantial amount of capital" (E-2, or "treaty 
investor" visa). The former visa category was codified in 1924; the 
latter in 1 952. Some FCNs and BITs provide exclusively for E-1 visas, 
others for E-2 visas, and yet others for both types of visas. 

Treaty traders are often self-employed. If they are employees, 
they must be employed in supervisory and executive duties essen- 
tial to the enterprise. Their employer must also be a treaty trader 
and of the same nationality as the E-1 person. Under certain cir- 
cumstances, a firm may gain treaty trader status for qualified tech- 
nicians entering the United States to perform warranty repairs and 
similar tasks. In such cases, the employer must demonstrate that 
the job cannot be performed by a U.S. worker, and he or she must 
have plans and the capacity to train U.S. workers to replace the 
foreign technicians. There is no mechanism for enforcing this pro- 
vision, however, beyond the visa-issuing consular official's "sense" 
of the company's sincerity and ability to comply. 
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Treaty investor status can be accorded to foreign nationals 
making the investment or to an employee who is working in a 
responsible capacity or who has "special skills" and is "essential" 
to the corporation's start-up. In either case, the employee must be 
of the same nationality as the investor. 

Admitted initially for one year, treaty aliens can have their 
visas extended indefinitely in one-year increments. Nothing pre- 
vents them from shifting into other non-immigrant or permanent 
immigrant visa categories. 



F-1 VISA CATEGORY 



The F-1 non-immigrant visa category is reserved for foreign stu- 
dents who seek to enter the United States to study at an established 
college, university, or other academic institution. More than 
452,000 foreign students are estimated to be studying at the post- 
secondary level in the United States, a number that has increased 
by nearly 30 percent over the last ten years (Davis 1995:2). 

F-1 foreign students have a variety of work options. First, they 
can work on-campus as soon as they enroll, as long as they main- 
tain their status as a full-time student and do not displace a U.S. 
worker. F-1 students may work on-campus 20 hours a week while 
school is in session and full-time when school is not in session. 

Second, F-1 students can work off-campus if they can show 
economic hardship. INS regulations define this term as: 

hardship caused by unforeseen circumstances beyond the 
student's control. These circumstances may include loss of 
financial aid or on-campus employment without fault on the 
part of the student, substantial fluctuations in the value of 
currency or exchange rate, inordinate increases in tuition 
and/or living costs, unexpected changes in the financial con- 
dition of the student's source of support, medical bills, or 
other substantial and unexpected expenses. 



One recent research report found that between 10 and 20 percent 
of foreign students at the universities surveyed are working under 
the economic-hardship exemption (Casals 1994:16). 

Third, F-1 students who have been studying at least nine 
months may engage in either curricular or optional practical train- 
ing. Curricular practical training is defined as "alternate 
work/study, internship, cooperative education, or any other type of 
required internship or practicum which is offered by sponsoring 
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employers through cooperative agreements with the school." 

Optional practical training is not specifically defined, but it must 
be directly related to the student's major area of study. Optional 
practical training can take place during either or both the pre-com- 
pletion or post-completion phases of a program of study; it cannot, 
however, exceed a total of 1 2 months combined in either phase. 

Finally, since 1991, F-1 foreign students have been able to 
work part-time off-campus under a pilot program established by 
Congress under §221 of the 1990 Act after intense lobbying by the 
McDonald Corporation. Previously, only foreign students who 
could establish economic hardship could work off-campus in a 
field unrelated to their field of studies. 

A business can participate in the §221 pilot program if it sub- 
mits an attestation to the student's school and the Labor Depart- 
ment certifying that (a) it has recruited at least 60 days for the 
position; (b) it will pay the F-1 student and "other similarly situat- 
ed workers" the higher of the actual wage rate for the occupation 
at the place of employment or the prevailing wage rate for the 
occupation in the area of employment; and (c) the student will not 
be employed more than 20 hours a week during the academic 
term. Students may work full-time during vacations and school 
breaks. If an employer's attestation is materially, false or if the 
employer fails to pay the appropriate wages, he or she can be 
barred from further participation in the pilot program. 

The new F-1 off-campus work program was scheduled to end 
on September 30, 1994. The legislation required the INS and DOL 
to submit a report to Congress on the program's impact and 
whether it should be extended. 

The INS and DOL submitted their joint report in August 1 994. 

The two agencies found that during the first two years of the pilot 
program (FY1992 and FY1993), just under 2,500 applications 
were accepted for filing, 55 covering fewer than 5,000 foreign stu- 
dents. An evaluation done for the two agencies concerning the 
pilot program found "no conclusive evidence of pervasive adverse 
effects" (DOL/INS 1994:4) during the first two years. 



55 As in other attestation programs, the DOL is required to accept an F-1 attestation for 
filing as long as it is correctly filled out. The DOL does not review the merits of an F-1 attes- 
tation. According to the DOL, about one-half of all F-1 attestations are rejected for incom- 
pleteness. 
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Despite these findings, the two agencies opposed extending 
the pilot program. They were concerned that the attestation mech- 
anism set up under the pilot program offered inadequate protec- 
tion for U.S. workers: 

There is uncertainty about the efficacy of employer attesta- 
tions as a reliable labor market test, particularly at the low 
end of the labor market, and in regions of the country or for 
occupations lacking the watchful eyes of labor unions or pro- 
fessional associations (lbid.:5). 

The two agencies concluded that the F-1 pilot program "run[s] 
counter to this Administration's commitment to an affirmative pol- 
icy of U.S. labor force development" (Ibid. :8) and recommended 
against extending it. Congress was not convinced and extended 
the program in October 1994 for an additional two years (until 
September 30, 1996). 

It is unclear how many F-1 students are working in the Unit- 
ed States and what their impact on the U.S. labor market really is. 
A study done for the INS in 1991 by Price Waterhouse estimated 
that about 46 percent of the F-1 students it surveyed were working. 
Almost 9 percent of these worked off-campus, while about 39 per- 
cent worked on-campus. 56 About 61 percent of those employed 
were working 11 to 20 hours per school week (Price Waterhouse 
1991). 

The Price Waterhouse study concluded that off-campus 
employed students "have no significant impact on the U.S. labor 
markets." 57 A more recent study by Casals & Associates called the 
Price Waterhouse conclusion into question. The Casals report 
claimed that the Price Waterhouse report was flawed for several 
reasons. First, claimed Casals, the Price Waterhouse study: 

relied on analytical categories that are too broad to realistical- 
ly assess the potential impact of F-1 student employment on 



56 The apparent discrepancy is explained by the fact that some students held both on 
and off-campus jobs. 

57 Price Waterhouse derived this conclusion by analyzing F-1 students' labor force 
impact on four levels: national, state, industry, and occupation. On all four levels, the F-1 
student labor force presence was too low (less than one percent) to have any significant 
impact. Moreover, because their wages and working conditions were similar to those of sim- 
ilarly employed U.S. workers, those factors were judged not to be significantly affected 
either. 
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local labor markets. ... A state unemployment rate, for exam- 
ple, could be low, yet a university town's local unemployment 
rate could be quite high .... A realistic labor market impact 
assessment would have to take into account local labor mar- 
ket conditions, especially the local labor markets in which F-1 
students tend to be concentrated (Casals 1994: App. 3, p. 9). 

Second, the Casals report criticized a key assumption of the 
Price Waterhouse study: that F-1 part-time employment could be 
converted into full-time employment equivalents. According to 
Casals, since almost all F-1 students work only part-time, "if labor 
market competition were to occur, it would pit F-1 students seek- 
ing part-time work against U.S. workers holding or looking for 
part-time employment, rather than U.S. workers holding or look- 
ing for full-time employment." Casals found that in all states 
except Michigan, the ratio of projected off-campus F-1 student 
workers would be equal to or exceed one-third of the number of 
U.S. workers looking for part-time employment. 

Third, the Casals report noted that the 1990 unemployment 
rates used by Price Waterhouse were lower than the rates in 1991- 
93. That could invalidate some of the study's conclusions, argued 
Casals. 

The Casals report also contained methodological weakness- 
es. For example, the report assumed that all F-1 students could 
receive work authorization for part-time employment. That is not 
the case. Both reports show that trying to assess the labor market 
impact of any type of foreign worker encounters significant 
methodological obstacles. These include both the level of aggre- 
gation used in looking for labor market effects and the domestic 
workforce population to whom the comparison is being made. 
Both reports also proceed from fundamentally static labor market 
assumptions and assume the full substitutability of foreign students 
with other U.S. workers. Finally, neither study was designed to 
truly address the underlying research and policy questions. As a 
result, neither report conclusively evaluates the impact of foreign 
students working in the United States. 

H TEMPORARY WORKER VISA CATEGORY 

The H non-immigrant visa category is the main temporary worker 
category in the INA. With some notable exceptions (primarily 
involving Mexican agricultural workers during the two World 
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Wars), the United States had prohibited the temporary employ- 
ment of foreign workers since the 1 880s. But that ban was lifted in 
the 1952 Act, which authorized the Attorney General to admit 
temporary workers to "alleviate labor shortages." In FY1994, 
almost 144,000 H non-immigrant workers (plus an additional 
40,500 spouses and children) were admitted. 

Over time, Congress has created more and more subdivisions 
to the H category. There are now four types of H workers: 

(a) H-1 B, for foreign nationals working in "specialty occupations"; 

(b) H-2A, for temporary agricultural workers; (c) H-2B, for foreign 
nationals entering temporarily to fill other, non-agricultural posi- 
tions; and (d) H-3, for certain trainees. Originally, both the H-1 
and H-2 categories operated under an atypical "double tempo- 
rary" test, in that both the job and the foreign national's stay in the 
United States had to be temporary. Congress repealed the H-1 
requirement as it pertained to jobs in 1970, on the ground that 
"exceptionally skilled aliens" should not be ineligible for admis- 
sion. The "double temporary" test remains for H-2A (farm laborers) 
and H-2B (non-agricultural) admissions, however. Since an 
employer cannot use these visa categories to fill a permanent 
need, they are used for seasonal employment or to fill short-term 
vacancies. Until September 1, 1995, there was also a fifth H sub- 
category: H-1 A, for foreign registered nurses. It is discussed at the 
end of this chapter. Because of their small numbers, H-3 trainees 
are not discussed. 



H-1 B SUBCATEGORY 

The 1990 Act dramatically changed the H-1B classification by 
eliminating the "distinguished merit and ability" formulation for 
this classification and replacing it with the concept of "specialty 
occupation." The INA defines specialty occupation as an occupa- 
tion that requires both (a) theoretical and practical application of a 
body of highly specialized knowledge; and (b) attainment of a 
bachelor's or higher degree in the specific specialty (or its equiva- 
lent) as a minimum for entry into the occupation in the United 
States. In addition to giving nurses their own classification (see 
H-1 A below), the 1 990 Act carved out special non-immigrant visa 
categories (O and P) for extraordinary foreign nationals and artists, 
entertainers, and athletes. The Act imposed an annual cap of 
65,000 on the number of people who can obtain H-1 B status each 
fiscal year. 
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Most important, the 1990 Act imposed yet another form of 
attestation requirement, called a labor condition application 
(LCA), on H-1 B petitioners. This type of attestation must be filed 
with and accepted by the DOL before an H-1 B petition can be 
filed with the INS. 

An employer must attest to four conditions in the LCA. First, 
the employer must offer the higher ofeither (a) the "actual wage" 
the employer pays to other individuals similarly employed with 
similar qualifications or (b) the "prevailing wage" for that position, 
based on "the best information available." Second, the employer 
must affirm that the working conditions for the H-1B worker will 
not adversely affect the working conditions of other workers simi- 
larly employed. Third, the employer must attest that there is no 
strike or lockout at the place of employment. Fourth, the employer 
must attest that it has given its employees notice of the filing of the 
attestation, either by posting the attestation at the worksite or by 
giving notice to the union representative, if there is one. The LCA 
must also contain additional details, such as the wage rate offered. 

The LCA form is filed with the regional DOL office where the 
H-1 B worker will be employed. Unlike the permanent labor certi- 
fication process, but like the attestation mechanisms we have been 
and will be examining in this chapter, the DOL has no authority to 
scrutinize the merits of the LCA form. Rather, it merely makes sure 
that the form has been filled out completely. Once the DOL 
approves the LCA, it is valid for three years. The employer must 
retain and make available for public inspection within one day 
after the LCA is filed all documentation supporting the LCA. 58 

In FY1992, 53,485 H-1B LCAs were filed. Of that total, the 
DOL accepted 43,808. The number of H-1 B LCA filings increased 
36 percent in FY1993, to 72,850, of which DOL regional offices 
accepted 62,285 and denied 10,270 for incompleteness. The 
overall acceptance rate was 86 percent that year, four percent 
higher than in FY1992. In FY1994, the DOL received 97,166 H-1 B 



58 The required documentation includes (a) a copy of the completed LCA; (b) docu- 
mentation specifying the wage rate to be paid the H-1 B non-immigrant; (c) a full, clear expla- 
nation of the system that the employer used to set the "actual wage" paid in the position (e.g., 
memorandum to the file summarizing the system or a copy of the employer's pay system); 
(d) a copy of the documentation used to establish the prevailing wage; and (e) a copy of the 
notice given to the union or employees. 
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LCA filings, an increase of 25 percent over FY1993. Of that total, 
84,898 were accepted and 12,006 were rejected for incomplete- 
ness, for an overall acceptance rate of 88 percent. 

Once the LCA is accepted, an H-1 B petition can be filed for 
each worker covered by the attestation. The INS approved 57,1 25 
petitions for H-1 B specialty occupation workers in FY1992, 
61 ,591 in FY1 993, 60,1 79 in FY1 994, and 54,71 8 in FY1 995. The 
FY1995 figure represents a slight reduction in approvals over the 
same time period in FY1 994. 

Until recently, an employer could file an H-1B LCA even 
though he or she had no immediate intention of petitioning for a 
foreign worker. Some employers undoubtedly did this so that they 
could file an application with the INS quickly if it looked like the 
65,000 cap on H-1 B admissions might be reached before the end 
of the fiscal year. Other employers filed "blanket" LCAs on behalf 
of more than one employee or for potential future employees, so 
that they would have to go through the LCA process only once. A 
new DOL rule curbs the ability to file such blanket LCAs. 

Failure to comply with the H-1 B LCA requirements may result 
in a fine of $1 ,000 per violation for the employers and a debarment 
from all future immigrant and H, L, O, and P non-immigrant visa 
approvals for at least one year. If the employer has not paid the 
appropriate wage, it may also be ordered to pay back wages. 

In response to business concerns that the DOL might be 
tempted to overreach and start its own investigations, Congress 
stipulated that enforcement of H-1 B LCAs be complaint-driven. As 
of August 31, 1995, the DOL had received 141 complaints alleg- 
ing violations. Of that total, over half were received in the last two 
years — clearly a function of the negative publicity that has sur- 
rounded the program. The DOL had started 91 enforcement pro- 
ceedings and completed 59, under which it collected more than 
$1 .6 million in back wages and over $21 5,000 in fines. 

Most of the H-1 B LCA enforcement actions have been 
brought against computer companies and physical therapy place- 
ment firms. 59 Most of these have involved relatively few foreign 



59 The DOL's Office of Inspector General is currently conducting an audit of H-1 B 
LCA filings in twelve states to determine the effectiveness of the H-1 B program. The auditors 
are pulling LCAs at random from DOL and INS files. They then interview employers to deter- 
mine the actual wage paid to the H-1 B worker. The auditors' report is not yet completed. 
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workers and small amounts of fines or back wages. A few big cases 
have received a great deal of attention, however. For example, in 

1993, the DOL cited Complete Business Solutions, Inc. (CBSI), a 
Michigan-based computer consulting business, for 320 violations 
of the H-1 B LCA regulations, based on employees the company 
had placed at various worksites in northern California. The DOL 
claimed that CBSI owed $180,000 in penalties and an undeter- 
mined amount in back wages to its H-1 B employees. In January 

1994, CBSI agreed to pay $45,000 in penalties. The company also 
agreed not to participate in the H-1 B program for five months, and 
to include in all LCAs the applicant's job classification and intend- 
ed work site. 60 

Also in 1993, the DOL found that Digital Equipment Corpo- 
ration (DEC) submitted LCAs that failed to accurately specify the 
wage rate to be paid non-immigrant programmer analysts. The 
company had filed "blanket" LCAs that said that 50 H-1 B pro- 
grammer analysts would be paid between $30,500 and $40,000 a 
year to work at any of several DEC sites in Massachusetts. The 
DOL also claimed that DEC failed to: (a) develop appropriate doc- 
umentation to establish the actual wage for the occupation in 
question; (b) include in its public access file a "full and clear" 
description of the system used to set the actual wage; and (c) pro- 
vide a general description of the source and methodology used to 
determine the prevailing wage for the occupation. The DOL 
claimed that DEC owed a fine of $37,500, plus back wages of 
$85,035, to 42 H-1 B programmer analysts. DEC settled the case in 
January 1994 by agreeing to pay $19,000 in fines and $26,360 in 
back wages to 24 employees. DEC also agreed to adjust salaries to 
the required wage, and to document in a public access file the sys- 
tem used to establish each H-1 B worker's salary. In addition, DEC 
agreed not to participate in the H-1 B program for three months. 

In August 1995, Syntel, Inc., a computer services firm head- 
quartered in Michigan, agreed in a settlement with the DOL to invest 
$1 million to give its U.S. employees advanced computer training. 
Syntel supplies computer programmers and analysts to customer 
firms throughout the United States. A DOL investigation of alleged 



60 CBSI also agreed to post notices informing its employees that they may review the 
LCAs and to increase the number of U.S. workers for its 1994 training program by 25 more 
than the number who participated in the company's 1993 training program. 
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H-1B violations disclosed $77,700 in back wages owed to 40 
employees. The DOL also assessed Syntel a $30,000 fine for failing 
to pay its foreign workers properly. In addition to the $1 million in 
worker training, Syntel agreed to: (a) increase by 10 percent the pro- 
portion of its U.S. computer workers where foreign workers are cur- 
rently employed; (b) target recruitment toward U.S. workers in every 
local job market in which Syntel employs 25 or more foreign workers 
before assigning any additional H-1 B workers to that job market; 
(c) make a good faith effort to determine whether any workers of a 
customer firm had been or will be displaced by Syntel employees, 
and, if so, to interview and offer employment to qualified displaced 
workers; and (d) not to hire any new foreign workers for 90 days. 

Finally, the DOL claimed in 1 994 that Rehab One, a physical 
therapist placement company based in Dallas, Texas, owed 
$85,500 in fines and an undetermined amount in back wages to 
over 50 H-1 B employees. 6 ' The DOL also disallowed Rehab One's 
effort to include certain non-wage allowances to its workers as 
part of the wage calculation, including relocation and insurance 
fees and housing and transportation allowances. Rehab One set- 
tled the case in August 1 994 by agreeing to pay a fine of $23,000 
and back wages of $465,000. The company also agreed not to file 
any more H-1 B petitions or to use H-1 B workers. 

Although these examples of H-1 B enforcement actions are 
not representative of the typical H-1 B employer or of H-1 B viola- 
tions, they do point up some of the problems in the current H-1 B 
system. These include loose job classifications; job classifications 
that do not correspond easily to DOT classifications, making it 
hard to determine the correct prevailing wage; severe weaknesses 
in prevailing wage surveys and methodologies; and multi-site 
work arrangements that make it difficult to hold contractors liable 
for compliance with the regulations. 

In an effort to tighten enforcement of its H-1 B regulations and 
to curb alleged abuses, the DOL revised its H-1 B LCA rules in 
December 1994. Among other things, the new rule defines addi- 
tional LCA terms, asserts that the DOL has authority to investigate 



61 A Minneapolis newspaper reported that the Polish physical therapists working for 
Rehab One were paid far less than the $30,000 to $35,000 annual salary stated on the com- 
pany's LCAs. According to the article, some of the physical therapists were paid only $500 a 
month plus a food allowance and use of an apartment and rental car while they studied to 
obtain their U.S. physical therapy licenses ( Minneapolis Star Tribune 1993:13). 
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alleged LCA violations without waiting for a complaint to be filed, 
establishes new requirements for job contractors, and clarifies cer- 
tain wage issues. Employers have decried the new rule, claiming 
that it is too burdensome, contradicts Congress' intent when it 
enacted the H-1 B LCA process, and exceeds the DOL's authority 
under the statute, particularly on whether it has the authority to 
initiate investigations. A lawsuit challenging the legality of the new 
rule is pending in federal court. 



The H-2A provision of the INA allows foreign farm laborers to work 
in the United States at temporary jobs for a period of one year, 
renewable for one-year increments to a total of three years. To bring 
in foreign workers under the H-2A program, a grower must prove 
that (a) "there are not sufficient [U.S.] workers who are able, willing, 
and qualified, and who will be available at the time and place need- 
ed, to perform the [agricultural] labor or services involved in the 
petition"; and (b) there will be no adverse effect "on the wages and 
working conditions of workers in the United States similarly 
employed." In general, whatever wages, benefits, and working con- 
ditions the employer intends to offer H-2A workers must also be 
offered to U.S. workers. 62 Some of the key controversies in the 
H-2A program revolve around what those requirements really entail. 

Few agricultural workers receive salaries for their work; most 
are paid on an hourly or piece-rate basis. Wages offered to H-2A 
workers must be equal to those offered U.S. workers. This has been 
interpreted to mean the highest of: (a) the industry's prevailing 
wage in the relevant labor market; (b) the state or federal minimum 
wage; or (c) an adverse effect wage rate (AEWR). The purpose of an 
AEWR is to offset the depressing effect on wages created by foreign 
farm workers, who dominate certain labor markets; it is in effect an 
enhanced minimum wage. The AEWR applies in most H-2A cases. 

The United States has used AEWRs in the temporary agricul- 
tural worker area since 1 953. The system has many of the attribut- 
es of a social policy, in that the government is artificially inflating 
market and wage rates for a cohort of workers that is among the 



62 Such benefits include free room and board. The vast majority of Western growers 
do not use the H-2A program because of this requirement, preferring to rely on undocu- 
mented foreign workers, mostly from Mexico. Thus, the H-2A program has been primarily an 
East Coast phenomenon. 
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most disadvantaged in the United States. Thus, the government in 
effect acknowledges that its intervention of allowing admission of 
foreign workers requires the second intervention of inflating wages 
through the AEWR mechanism. By regulating the wages of H-2A 
workers and then compelling growers to pay all workers the high- 
er AEWR rate, the government effectively creates a separate "flat" 
wage (in the sense that it is both a floor and a ceiling) for all agri- 
cultural workers in a state's perishable goods industry. 

A grower wishing to use an H-2A worker must first file an appli- 
cation with the DOL, which will tell the employer and the state 
employment service what recruitment efforts are necessary. There are 
three types of H-2A recruitment: state employment service referrals to 
the employer; positive recruitment by the employer; and post-certifi- 
cation recruitment. Most potential U.S. applicants come from refer- 
rals through the inter-state employment service system. Growers 
must also make positive recruitment efforts "within a multi-state 
region of traditional or expected labor supply" if the DOL determines 
that a "significant" number of qualified U.S. workers can be found 
there. Recruitment of domestic workers must continue even after 
H-2A certification has been granted. The state employment service 
will continue to refer U.S. workers to the employer until 50 percent 
of the work contract with the H-2A workers has been completed. 

The DOL may deny temporary labor certification if it deter- 
mines that the job order has been filled by domestic workers or that 
H-2A workers have been offered better working conditions than 
U.S. workers. 63 If it grants certification for some or all of the H-2A 
workers requested, the employer then files a visa petition with the 
INS Regional Service Center responsible for the area where the for- 
eign farm workers will be employed. If the INS approves the visa 
petition, it forwards notice of the approval to the U.S. consulate 
where the workers will apply for their H-2A visas. If the INS denies 
the petition, the employer can appeal in an accelerated procedure. 

The DOL reports that it certified jobs for 1 8,939 foreign farm 
workers in the H-2A program in FY1992, 17,000 in FY1993, and 
about 17,000 in FY1994. The INS actually admitted only 16,385 
■ H-2A temporary agricultural workers in FY1992, 16,257 in 



63 Some growers prefer H-2A workers over domestic workers for a variety of reasons: 
the foreign workers 7 attitude toward work; the growers' power "advantage" over the foreign 
workers; and the lower costs in benefits paid the foreign workers. 
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FY1993, and an estimated 10,650 in FY1994. The lower INS fig- 
ures reflect the fact that not all growers file H-2A petitions with the 
INS after they receive certification approval from the DOL and that 
the same foreign worker may hold more than one DOL-certified 
job during the course of the year. 

These numbers show a continuing downward trend. 64 In 
FY1988, for example, over 100,000 foreign farm workers came to 
work temporarily in the United States. In a larger historical con- 
text, even that number of temporary foreign farm workers is small 
compared with annual admissions under the bracero program of 
the 1950s, which peaked at 459,850 in 1956. Over 4.4 million 
foreign farm workers, almost all of them Mexicans, entered the 
United States to work temporarily in U.S. agriculture between 
1951 and 1964, when the bracero program ended. 

H-2B SUBCATEGORY 

The H-2B classification allows the temporary entry of foreign 
workers who will be performing temporary non-agricultural ser- 
vices or labor. An H-2B petitioner must show that there are no U.S. 
workers available to do the job. As with the H-2A program, "tem- 
porary" for H-2B purposes means that the need for the service 
must be for a year or less, absent extraordinary circumstances — a 
requirement that effectively limits the number of petitions filed 
under this classification. 65 Moreover, the need must be a one-time 
occurrence, or a seasonal, peak load or intermittent need, not an 
ongoing need. Consequently, few people enter the United States in 
H-2B status each year. 

H-2B petitions are granted for many seasonal and short-dura- 
tion activities, as well as home attendants or practical nurses for 
the terminally ill, camp counselors, or engineers needed for a peak 



64 The trend is partly attributable to increased enforcement vigilance by the DOL's 
Wage and Hour Division (WHA), which since 1986 has had enforcement responsibilities for 
the "terms and conditions" components of H-2A contracts. The WHA's increased vigilance 
was caused in part by intense legal and political pressure by farm worker activists. Such 
enforcement has increased automation in some sectors of the agricultural industry that typi- 
cally relied on H-2A workers, notably the sugar cane industry, decreasing demand for H-2A 
workers (see New York Times 1 991 :D1 ). 

65 An H-2B petition can be approved for a maximum of one year. Two one-year exten- 
sions are theoretically possible, but are rarely granted. Any extension request must be 
accompanied by a new temporary labor certification or DOL notice that certification cannot 
be recommended. 
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production phase. According to the DOL, 24 percent of all H-2B 
labor certification applications decided in FY1 991 -1993 were for 
workers in the fishing industry, 1 7 percent were for musicians, and 
1 5 percent were for household employees. 

In FY1991, the DOL received 2,823 H-2B temporary labor 
certification applications and approved 1,742. In FY1992, 2,113 
applications were filed, of which 1 ,540 were approved. In FY1 993 
and FY1994, the DOL received 2,225 and 2,234 applications, 
respectively, and approved 1,614 and 1,730. Many H-2B labor 
certification applications are filed on behalf of more than one 
worker. Thus, according to the DOL, the total number of H-2B 
workers applied for was 10,520 in FY1991, 12,165 in FY1992, 
9,205 in FY1 993 and 8,830 in FY1 994. 

The INS admitted 21,442 H-2B workers in FY1 991 , 18,052 in 
FY1992, 14,847 in FY1993, and 15,687 in FY1995. These num- 
bers differ markedly from the number of workers listed on H-2B 
labor certification applications filed with the DOL. The discrepan- 
cy is because temporary foreign workers may enter the United 
States more than once each year. In any event, these numbers are 
far below the annual ceiling of 66,000 H-2B visas that Congress 
established in 1 990. 

The H-2B labor certification process is similar to the perma- 
nent labor certification process, except that it is on a faster track. 66 
Once the DOL grants the temporary labor certification, or notifies 
the employer that it will not certify the application, the employer 
files a petition with the INS. Because the DOL's role in the H-2B 
process is only advisory, the INS can grant an H-2B petition even if 
the DOL recommends against certification. Unlike the H-2A pro- 
gram, the DOL has no specific enforcement responsibilities over 
the terms and working conditions of H-2B workers. 

A February 1994 report on the H-2B program prepared for the 
West Virginia Bureau of Employment Programs found no wide- 
spread abuses of foreign workers, although there were many 
instances of casual record-keeping that raised questions about com- 
pliance with wage requirements and deductions. The report also 



66 A prospective H-2B employer files a form with the relevant state employment ser- 
vice office. The same basic recruiting, posting, and advertising procedures as for permanent 
labor certification are carried out. The DOL generally decides H-2B temporary labor certifi- 
cation applications within a few months. 




CURRENT U.S. EMPLOYMENT-RELATED VISA CATEGORIES 

found a systematic preference for non-immigrant workers in some 
industries or localities that worked in subtle ways to the detriment of 
U.S. workers. The report found that certain local occupations, such 
as stone quarry work in Idaho, are completely dominated by H-2B 
workers. In other instances, such as crab-picking in North Carolina, 
the proportion of H-2B workers has increased significantly. In other 
cases yet, such as hotel/resort workers, H-2B workers play an impor- 
tant role in some local areas, but remain basically supplemental to 
the domestic workforce (Griffith ef al. 1994). 

The H-2B program has generated its share of controversy and 
litigation. For example, domestic agricultural workers in Texas 
have sued the DOL, claiming that they were denied the opportuni- 
ty to perform forestry work in east Texas and Arkansas. The plain- 
tiffs contend that the DOL's H-2A regulations also apply to H-2B 
workers, and that by not following those procedures the DOL is 
depriving U.S. workers of employment and/or is adversely affect- 
ing their wages and working conditions. The case is still pending. 

In another case, six H-2B workers from Mexico were recruit- 
ed to work as crab-pickers in North Carolina. The plaintiffs 
claimed that the defendants violated the Fair Labor Standards Act 
(FLSA) by paying them less than the minimum wage and failing to 
pay them for overtime. The parties settled the case. Several other 
cases filed by H-2B workers in the seafood industry in North Car- 
olina are pending, mostly involving allegations of FLSA violations. 

In perhaps the most publicized H-2B controversy, the Justice 
Department's Office of Special Counsel for Immigration-Related 
Unfair Employment Practices (OSC) filed a civil suit in 1990 charg- 
ing the McDonnell Douglas Corporation with citizenship status 
discrimination under the Immigration Reform and Control Act of 
1986 (IRCA). 67 The OSC claimed that to obtain temporary non- 
immigrant workers, McDonnell Douglas misused the H-2B labor 
certification process by representing that it was unable to obtain 
qualified U.S. workers, when in fact such workers were available. 



67 To counteract fears that employer sanctions might increase discrimination against 
foreign-looking and -sounding persons, in 1986 Congress created OSC within the Depart- 
ment of Justice to investigate unfair immigration-related employment chaises. The office nor- 
mally prosecutes employers who fire or fail to hire a foreign national in violation of IRCA's 
anti-discrimination provisions. The OSC's suit against McDonnell Douglas was the first one 
brought in a non-immigrant visa context and the first one brought on behalf of U.S. workers 
rather than foreign nationals. 
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The Office alleged that McDonnell Douglas engaged in a pattern 
or practice of employment discrimination in hiring jig and fixture 
builders for its contract with the Air Force to build C-17 aircraft. 
The OSC also claimed that qualified U.S. applicants were rejected 
by McDonnell Douglas while it obtained temporary labor certifi- 
cation and H-2B visas for jig and fixture workers from the United 
Kingdom. The original complaint named 20 injured parties, later 
amended to 22, who had filed charges with the OSC. McDonnell 
Douglas subsequently settled the OSC's case, agreeing to pay up 
to $20,000 in back pay and $10,000 in civil penalties. 

J VISA CATEGORY 

Congress created the J visa category in 1961 for temporary entry 
into the United States for the "purpose of teaching, research, con- 
sulting, demonstrating special skills, or receiving training." It was 
initially intended primarily for university and cultural exchange 
and visitor programs. The visa category is administered by the U.S. 
Information Agency (USIA). 

J visa applicants must show that they meet the exchange pro- 
gram's qualification criteria, have adequate means of support (usu- 
ally in the form of a full subsidy by the sponsoring institution), and 
intend to return to their home country upon the program's com- 
pletion. 

There are no regulatory limits on the length of the initial visa 
(the length of the program determines the visa duration), and 
extensions are possible. In many cases, J visa holders must return 
to their home countries for a minimum of two years before they 
can apply for U.S. permanent residence. 

The J visa program is administered entirely by private-sector 
organizations authorized by USIA to issue the appropriate docu- 
ments. The consular official's role is purely perfunctory. The pro- 
gram has grown from about 50,000 in the early 1980s to nearly 
200,000 at present. One of the J visa program's largest compo- 
nents — training programs — is of particular concern to the DOL, as is 
the much smaller au pair program. In a recent audit of the J visa pro- 
gram, the U.S. General Accounting Office (GAO) concluded that 
certain activities and programs in the trainee and international visi- 
tor categories, including the summer student/travel work, interna- 
tional camp counselor, and programs au pair are inconsistent with 
legislative intent, "...dilutes the integrity of the J visa," and "obscure 
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the distinction between the J visa and other visas" granted for work 
purposes (GAO 1990:22). The DOL is also on record since 1988 as 
"concerned" about the au pair program's "work component," 
because it fails to test for adverse effects on U.S. workers and leads 
to average work weeks for au pairs of 45 hours at "compensation" of 
$100 plus room, board, and an occasional college course. 



Until 1991, "extraordinary" foreign nationals and artists, entertain- 
ers, and athletes could enter the United States temporarily under 
the H-1 non-immigrant visa category. As part of its immigration 
overhaul in 1 990 (that came into force on October 1 , 1 991 ), Con- 
gress gave them their own non-immigrant visa categories (O and 
P). Generally, 0-1 classification is available to foreign nationals of 
"extraordinary ability" in the sciences, arts, education, business, or 
athletics or of "extraordinary achievement" for those in motion 
picture or television productions. 0-2 classification may be grant- 
ed to individuals entering the United States solely to accompany 
and assist an 0-1 alien in an artistic or athletic performance. 

P-1 classification is available to athletes performing at an 
"internationally recognized level of performance," either individu- 
ally or as part of a group or team, and to entertainers and essential 
support personnel performing as part of a group that has been 
"recognized internationally" as being "outstanding" for a sus- 
tained period of time. P-2 classification is available to artists, 
entertainers, and entertainment groups seeking to enter the United 
States to perform under a reciprocal exchange program. P-3 classi- 
fication is for artists, entertainers, and entertainment groups who 
perform, teach, or coach under a program that is culturally unique, 
as well as for their essential support personnel. 

Petitions for O or P classification must normally include an 
advisory opinion from worker organizations. Petitions involving 
motion picture or television productions must also include a con- 
sultation with a management organization in the area of the for- 
eign national's ability. An advisory opinion generally discusses the 
nature of the work to be done and the foreign national's qualifica- 
tions. Alternatively, the worker organization may simply say that it 
has no objection to the petition being approved. The INS devel- 
oped its O and P regulations to implement the advisory opinion 
requirement in tandem with unions and employers. 



0 AND P VISA CATEGORIES 
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The purpose of the O and P consultation requirement is to 
institutionalize the process of obtaining views from potentially 
affected worker organizations. The advisory opinions are not bind- 
ing on the INS. There is no explicit enforcement mechanism, but 
the mere fact of requiring prior consultation with a worker organi- 
zation is thought to act as somewhat of a safeguard for U.S. work- 
er interests. Thus, the O and P consultation process provides an 
alternative model for regulating the influx of foreign workers. 

Q VISA CATEGORY 

The 1990 Act established a new Q non-immigrant visa category 
for certain participants in "cultural exchange programs" designat- 
ed by the INS. The programs must provide practical training, 
employment, and "the sharing of the history, culture, and tradi- 
tions" of the individual's homeland. The individual must receive 
the same wages and working conditions as U.S. workers and can 
stay in the United States for up to 15 months. Q non-immigrants 
must also have a foreign residence that they have no intention of 
abandoning. 

Unlike some of the other visa categories described above, the 
Q visa category has no mechanism to protect U.S. workers. Nev- 
ertheless, relatively few people have entered as Q non-immi- 
grants. The INS admitted 1,006 Q cultural exchange participants 
to the United States in FY1993 and 1,547 in FY1994. 

H-1 A SUBCATEGORY (NOW LAPSED) 

In response to a widely acknowledged shortage of registered nurs- 
es in the United States at the time, Congress enacted the Immigra- 
tion Nursing Relief Act of 1989 (INRA). The Act split off foreign 
registered nurses (RNs) from other H-1 temporary workers (see dis- 
cussion above) and put them in their own H-1 A category for a five- 
year period that ended September 1, 1995. H-1 A visas permitted 
stays of up to five years. 

Section 2 of INRA also allowed some foreign RNs who were 
already in the United States to adjust to permanent resident status. 
For new H-1 A admissions, however, Congress established stricter 
procedures out of concern that health care facilities were becom- 
ing too dependent on foreign nurses. Thus, Section 3 of INRA 
required health care facilities to attest to six criteria (see box 2 - 11 , 
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p. 96) before they could hire an H-1 A foreign RN. All in all, the H- 
1A procedures were considerably stricter than those discussed in 
the D, E, and H-1 B categories. 

The DOL received 1,947 H-1 A attestations in FY1991 and 
accepted 1,095 of them. In FY1992, 1,745 attestations were filed 
and 1,088 were accepted. The equivalent numbers for FY1993 
were 1 ,884 and 1 ,1 99, and 2,261 and 1 ,424 for FY1 994. Regional 
DOL staff estimate that in FY1995, 2,200 H-1 A attestations were 
filed and 1 ,650 were accepted. 68 

As with other attestation, and unlike labor certification appli- 
cations, the DOL could not review the merits of H-1 A attestations. 

Instead, INRA restricted the DOL role to simply checking that the 
attestation form was properly completed and that the required 
explanatory statements were provided. Post-visa investigating 
powers were given to the Wage and Hour Division (WHA) of the 
DOL's Employment Standards Administration, which was autho- 
rized to investigate allegations that a health care facility failed to 
meet the conditions attested to or that a facility misrepresented a 
material fact in an attestation. If violations were found, the DOL 
could impose administrative remedies, including civil money 
penalties and back wages. Violators were also prohibited from 
having H-1 A petitions approved for at least one year. 

During the life of the program, the WHA completed 1 3 inves- 
tigations of alleged H-1 A attestation violations. Five others were 
under way at the program's conclusion. The WHA assessed facili- 
ties over $770,000 in back wages due foreign RNs, and $148,250 
in civil penalties. The most frequent H-1 A enforcement issues 
involved violations of the second attestation element (that the 
employment of foreign RNs should have no adverse effect on the 
wages and working conditions of U.S. nurses) and the fourth 
(requiring facilities to take "timely and significant steps" to recruit 
and retain U.S. nurses). 

Congress set up the H-1 A classification as a five-year experi- 
ment. To help it decide whether the INRA experiment worked, 

Congress authorized the DOL to set up an advisory group that 
included representatives of the federal government, hospitals, 



68 lt should be noted that part of the increase in FY1994 is due to the fact that, during 
the year, the DOL changed its reporting procedures so that regional DOL offices, rather than 
the national DOL headquarters, collected data on H-1 A attestations. DOL officials acknowl- 
edge that during the transition some double-counting may have occurred. 
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2-11. H-l A ATTESTATION CRITERIA 

An employer had to attest to six criteria in the H-1 A program: 

1 ) The employer had to show that there would be a "substantial 
disruption" of its delivery of health services without the 
employment of a nonimmigrant nurse. A facility had to show 
that it had not laid off any nurses during the 12-month period 
before submitting the attestation. The facility also had to show 
a nursing shortage, primarily by demonstrating: (a) a seven 
percent nurse vacancy rate; (b) an inability to use seven per- 
cent or more of its beds because of a lack of nurses; (c) the 
elimination of essential services because of a lack of nurses; or 
(d) an inability to implement plans for new services because of 
a lack of nurses. Alternatively, a facility that was unable to 
show any of these could show "other substantial disruptions" 
due to a shortage of nurses. 

2) The employer had to show that employing a foreign nurse 
would not affect the wages and working conditions of U.S. 
nurses. This meant that the facility had to pay the higher of 
either the prevailing wage for the occupation in the geograph- 
ic area or the wage rate paid other nurses at the same facility. 
State employment agencies determined the prevailing wage. 

3) The facility had to show that it would pay foreign nurses the 
same wage rate as other similarly employed nurses at the 
facility. 

4) The facility had to show that it was either taking "significant 
steps" to recruit and retain U.S. nurses, or was subject to an 
approved state plan to recruit and keep such nurses. The 
statute listed five examples of such significant steps: (a) operat- 
ing a training program for nurses at the facility or financing a 



labor organizations, and immigration attorneys. The group was 
mandated to advise the Secretary of Labor on: (a) the impact of 
INRA on the nursing shortage; (b) programs that health care facili- 
ties implemented to recruit and retain U.S. nurses; (c) state recruit- 
ment and retention plans; and (d) the advisability of extending the 
law beyond FY1 995. 
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training program elsewhere; (b) providing career development 
programs and other methods to encourage health care workers 
to become nurses; (c) paying higher wages than those paid to 
other nurses employed in the same area; (d) providing ade- 
quate support services to free nurses from administrative and 
other non-nursing duties; or (e) providing reasonable opportu- 
nities for meaningful salary advancement. An employer had 
to normally take at least two "significant steps," unless it could 
show that taking a second step would be unreasonable. 

5) The employer had to show that there was no strike or lockout 
at the facility and had to notify the DOL within three days if a 
strike or lockout occured at the facility at any time. 

6) The employer had to notify the relevant nurse's bargaining 
representative when an H-1 A attestation was filed. If there 
was no bargaining representative, the employer had to post a 
notice at the facility where the foreign nurse was to be 
employed. 

Along with the attestation, the employer had to submit a brief 
explanation of what documentation was available at the facili- 
ty for each attestation element, and how it was complying with 
the regulations for that element. The full documentation had to 
be retained at the health care facility for the duration of the 
attestation period, and for as long thereafter as the facility con- 
tinued to employ an H-1 A nurse hired under the attestation. 
Also, the facility had to attest that the documentation was avail- 
able for public examination within 72 hours of receiving a 
request. 



The advisory panel issued its report to the Secretary of Labor 
in March 1995. The group found that an estimated 13,000 H-1 A 
nurses worked in the United States, accounting for between 0.5 
and 1.5 percent of RNs in this country. This number has not 
decreased in the last five years. Just five large metropolitan areas 
(New York City-Newark, Chicago, Houston, Los Angeles, and 
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Miami) accounted for two-thirds of all H-1A petitions filed, and 
three types of facilities filed about 90 percent of all H-1A attesta- 
tions: acute care facilities (62 percent); long-term care facilities (22 
percent); and nursing contractors (6 percent) (Immigration Nursing 
Relief Advisory Committee 1995:4-5, 23-24). 

The advisory group found that, while the nursing shortage of 
the late 1 980s had abated, INRA "had at most only a small impact" 
in that process. 69 Larger market adjustments, such as increasing 
wages, a slackening in hospital demand for nurses, the restructur- 
ing of the health care industry, and increasing numbers of nursing 
graduates (over 307,000 new U.S. nurses graduated between 1990 
and 1993) were more important reasons for ending the shortage, 
according to the panel. 

Although the advisory group found that as implemented, 
INRA did not afford much protection to U.S. workers, it was 
unclear whether much protection was needed in the first place. 
For example, the report found no evidence that hospitals paid 
H-1A nurses any less than other nurses they employed. There was 
also no evidence of systematic differences in work assignments 
given to H-1 A nurses as compared with U.S. nurses. 

Some employers found INRA's attestation process to be 
"bureaucratic, burdensome, and useless." Others found the 
process "more or less benign." Most used legal counsel to help file 
the attestations. One recurring problem concerned prevailing 
wages. According to the panel, " [t] he complexity of the nurse 
wage structure and the frequency with which it changes make it 
virtually impossible for state employment security agencies to 
obtain complete and comparable data on prevailing wages and to 
keep the data current" (Ibid.: 28-29). 

The panel found the future labor market for registered nurses 
to be "highly uncertain." Unemployment among nurses is edging 
to 2 percent for the first time in a long time. Many new graduates 
report trouble finding jobs. However, said the panel, "(tjhe flat 
employment figures for hospitals overall and for nurses in hospitals 
may represent a 'pause,' as seen in the early 1980s, with rapid 
growth resuming soon" (Ibid.: 31). The aging of the U.S. popula- 



69 Although the research conducted for the DOL found little evidence of INRA's effect 
on the nursing shortage, it may be that it was simply too difficult to isolate INRA's impact 
from all the other variables. 
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tion makes that projection highly credible. The majority of the 
advisory panel members, therefore, recommended extending 
INRA. Three members of the panel, all organized labor officials, 
dissented. The dissenters argued that the nursing shortage of the 
1980s was a transitory phenomenon, and that a slight oversupply 
of nurses now exists. They found no justification for extending the 
INRA experiment. By failing to enact legislation to extend the 
statute, Congress agreed. 

There are a number of things we can learn from the H-1A 
experiment. First, SESAs do not have the tools to calculate prevail- 
ing wages very well. For example, SESAs have been willing to set 
only one or two salary differentials per occupation; this has no 
relationship to how most labor markets operate. Nor can DOL 
enforcement personnel make the fine judgments necessary to 
ascertain from among the many gradations of pay whether an 
abuse has taken place. All this suggests that the federal govern- 
ment should get out of the business of calculating prevailing 
wages, a point that we will take up again in subsequent chapters. 

Second, the intrusiveness of the H-1A process did not appear 
to make any measurable difference in the end. In fact, hospitals 
did not end up recruiting more U.S. nurses despite the require- 
ment that they take "timely and significant" steps to do so. Thus, 
government intrusiveness does not necessarily improve opportuni- 
ties for U.S. workers, while it vastly (and unnecessarily) increases 
costs to business. 

Third, labor contractors, who offer staffing flexibility to 
employers by taking charge of recruiting and importing workers, 
create special problems for the visa system. The INRA advisory 
panel recommended that nursing contractors/registries/agencies 
should no longer be eligible to participate in the H-1A program. 
While we cannot go that far without examining the factual basis 
for this recommendation, we firmly believe that the INS and DOL 
should strive to understand and regulate these elements of the flex- 
ible staffing industry much more closely in all visa categories. 
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3. ALTERNATIVE MODELS OF 
ECONOMIC-STREAM SELECTION: 

A CRITIQUE 



T 



here are several ways a country can choose which 
foreign workers it is willing to admit. Although all 
systems seek to serve the national interest, some sys- 
tems emphasize the protection of domestic workers, 
others the identification and rectification of labor 
market shortages, and still others the long-term eco- 
nomic health of a society. This chapter summarizes and critiques 
four selection models, as they are used in various countries: (a) 
U.S. individual worker labor market tests; (b) European systems of 
labor market tests; (c) generalized labor market information; and 
(d) point systems as practiced in Canada and Australia. Each of 
these four methods is anchored in a specific political and public 
policy tradition, as well as in a distinct set of attitudes about immi- 
grants in general and foreign workers in particular. As a result, 
extreme care must be taken to ensure that any attempts at compar- 
ative "learning" will take into account the underlying reasons for 
the variations (see Papademetriou and Hamilton 1995). 



THE U.S. INDIVIDUAL WORKER LABOR MARKET TESTS 

T he United States uses a variety of systems for determining 
which foreign workers may be admitted and under what cir- 
cumstances. Some of these systems focus on pre-entry controls. 
Labor certification and, to a much lesser degree, consultations 
with worker organizations (such as those in force for the O and P 
visa categories discussed in Chapter 2) are examples of such sys- 
tems. Others allow relatively easy access to the U.S. labor market 
and expend most regulatory and enforcement energy on post-entry 
controls, which focus on the terms and conditions of the foreign 
worker's employment. In various forms, the attestation mechanism 
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is the principal example of this type of control. In this section, we 
will evaluate the two main systems: certification and attestation. 

PRE-ENTRY CONTROLS: LABOR CERTIFICATION 

One way to select foreign workers is to test individual applicants 
against a particular job opening at a particular place and point in 
time. As discussed in Chapter 2, the United States uses this model 
in its permanent and H-2A and H-2B temporary labor certification 
systems, on the assumption that this is the best way to make sure 
that foreign workers do not adversely affect the job opportunities, 
wages, and working conditions of U.S. workers. This approach 
goes back to 1952, when the INA was first enacted. According to 
the House Judiciary Committee report at that time: 

While the bill will remove the [earlier] "contract labor claus- 
es" from the law, it provides strong safeguards for American 
labor. [The statute] provides for the exclusion of aliens seeking 
to enter the United States for the purpose of performing skilled 
or unskilled labor if the Secretary of Labor has determined that 
there are sufficient available workers in the locality of the 
aliens' destination who are able, willing, and qualified to per- 
form such skilled or unskilled labor and that the employment 
of such aliens will adversely affect the wages and working 
conditions of workers in the United States similarly employed. 

. . . This provision will adequately provide for the protection 
of American labor against an influx of aliens entering the Unit- 
ed States for the purpose of performing skilled or unskilled 
labor where the economy of individual localities is not capa- 
ble of absorbing them at the time they desire to enter this 
country (U.S. House of Representatives 1952:50-51). 

FROM NEGATIVE PRESCRIPTION TO POSITIVE REQUIREMENT 

The original requirement for labor certification did not apply to 
all immigrants. It was limited to immigrants in the non-preference 
class, 70 as defined by the 1952 Act, and to certain non-quota 



70 The "non-preference" class included foreign nationals who did not qualify under 
one of the immigrant visa preference categories. Such individuals could obtain an immi- 
grant visa if there were additional numbers left unused in the preference categories. 
Because of the increasing demand for immigrant visas in the preference categories, non- 
preference visas were unavailable for many years. Congress eliminated the provision for 
an unallocated non-preference group in the Immigration Act of 1990. 
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classes, 71 of which certain types of Western Hemisphere immigra- 
tion was the largest. 72 

More importantly, the 1 952 version of labor certification was 
stated in negative terms. Immigrants encompassed within its terms 
were admissible unless the Secretary of Labor made the prescribed 
certification. The provision was considered largely a standby mea- 
sure, to be invoked to protect U.S. workers during times of eco- 
nomic necessity. The Department of Labor (DOL) in fact issued 
few negative certifications before 1965. The first such exclusion 
did not occur until 1 957. Between 1 957 and 1 961 , only six nega- 
tive certifications were issued. By 1964, the number had risen to 
eighteen (Rodino 1974:252-53). 

Part of the reason for such a small number of DOL certifica- 
tions was because there was no provision for regular notification 
to the Labor Department. Under the procedure in force between 
the Departments of State and Labor at the time, reports on concen- 
trated immigration came to the DOL from U.S. consuls abroad 
only when 25 or more applications from one U.S. employer were 
received at one post in any one year (Rodino 1 974:253). 

Congress revised the labor certification provision in 1965, for 
two major reasons. First, labor unions pushed hard to strengthen 
the labor certification requirement. Second, because the original 
version of the 1965 bill did not contain a numerical ceiling on 
immigration from the Western Hemisphere, requiring labor certifi- 
cation for most categories of immigrants from the hemisphere 
effectively acted as a numerical control on immigration from that 
region (Rodino 1974:254-55). Although the final version of the 
1965 law included a numerical ceiling of 180,000 on Western 
Hemisphere immigration, Congress did not delete the proposed 
revision to the labor certification requirement. 



71 "Non-quota" means not subject to the per-country or worldwide quotas or caps. 
The 1952 Act defined "non-quota" immigrants to include a variety of people, including 
children and spouses of U.S. citizens and immigrants from the Western Hemisphere (U.S. 
House of Representatives 1 952:1 00-1 01 ). 

72 lt should be noted that the labor certification requirement applied only to those 
immigrants from the Western Hemisphere who were not parents, children, or spouses of 
U.S. citizens or permanent residents (INA §1 01 (a)(27)(C)). Placing such an indirect limit on 
immigration from the Western Hemisphere was in response to the fact that over two-thirds 
of all non-quota immigrants between 1925 and 1948 came from Western Hemisphere 
countries (U.S. Senate 1950:77). 
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The 1965 amendments essentially reversed the labor certifi- 
cation requirement. What had been a negative prescription 
became a positive requirement. Granting an immigrant visa or per- 
manent resident status was now prohibited unless the immigrant's 
prospective employer first obtained a certification from the DOL 
that there were no U.S. workers able, willing, qualified, and avail- 
able to perform the work, and that the immigrant's admission 
would not affect adversely similarly situated U.S. workers. 

Thus, the 1 952 Act permitted economic-stream immigrants to 
enter the United States unless the DOL prohibited their entry; the 
1965 amendments prohibited entry to such immigrants unless the 
DOL specifically approved it. The permanent labor certification 
system remains essentially the same today, 30 years later. 

PAST ASSESSMENTS 

The 1971 North Study. Criticism of the permanent labor cer- 
tification system began almost immediately after its enactment in 
1965. A 1971 study of the labor certification program by David 
North (under contract to the Labor Department) found the system 
"excruciatingly complicated." The study found that labor certifica- 
tion had "absolutely no impact on the macro labor market" and 
affected the workforce "only marginally," because it governed the 
admission of only 7.7 percent of foreign workers who arrived in 
the United States at the time (North 1 971 :iii). North also noted that 
the labor certification system had only a limited effect on micro 
labor markets, because: (a) there were no controls over the worker 
after he or she arrived in the United States; (b) only about 59 per- 
cent of the labor certifications granted at the time were actually 
used; and (c) about 45 percent of the labor certifications approved 
were issued simply to legalize foreign workers who were already 
in the United States (North 1971 :iii). North concluded that while 
the labor certification program was "an interesting (if limited) 
experiment in social engineering," an alternative approach was 
needed (North 1971 :1 72). A quarter-century later, North's critique 
still applies. 

The 1975 GAO Report. After 1973 hearings indicated that 
various problems had developed with the labor certification pro- 
gram, Congress asked the U.S. General Accounting Office (GAO) 
to undertake a comprehensive review of the program. The GAO 
completed its report in 1975. It noted that it had had difficulty 
assessing the program because the three federal agencies that deal 
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with immigrants did not maintain adequate and comparable data 
(a problem that still exists). However, based on the data it did 
obtain, the GAO concluded that the labor certification program 
had little effect because a large number of the foreign nationals 
who entered the United States each year, many of whom could 
and did enter the workforce, were not required to obtain a labor 
certification (GAO 1975:12). 

The GAO also found that many immigrants left their certified 
jobs for work in other areas and occupations. For example, in a 
random sampling of 92 cases in which labor certification had 
been approved, the GAO found that 41 of the immigrants for those 
positions had left their jobs within one year, 27 of them within six 
months (GAO 1975:33). The GAO did not specify what kinds of 
jobs these were. The GAO also cited a 1973 study conducted for 
the DOL (North & Weissart 1974) which found that almost 57 per- 
cent of labor certification beneficiaries changed occupations (not 
just jobs) within two years after receiving labor certification (GAO 
1975:34). 73 

The percentage of economic-stream immigrants who change 
jobs or occupations may be even higher now, 20 years later, 
because of the increasing mobility of the U.S. workforce generally. 74 
This mobility undercuts one of the principal reasons for labor cer- 
tification: to allow a foreign worker to hold a specified job at a 
specific time because of the unavailability of qualified U.S. work- 
ers for that job. 

The 1990 REA Study. Another study of the permanent labor 
certification program was conducted in 1990 by Research and 
Evaluation Associates, Inc. (REA) for the DOL. Among other things, 
the REA's closely guarded study found that, if the purpose of the 



73 See also North 1971:141, citing a 1968 New York State DOL survey of 600 immi- 
grant maids that found that, of those who worked for the employer listed on the labor certi- 
fication application, only 40 percent were still there a year later. A more recent report done 
for the Quebec immigration ministry has found that about half of the economic immigrants 
surveyed who arrived between 1987 and 1991 have changed jobs since their arrival in 
Quebec (LeMay, 1994). 

74 More than 60 million jobs are estimated to change hands in a typical year in the 
United States. Although the evidence is not unequivocal (see Herzenberg et al. 1996 ), it 
appears that there has been a sharp increase in the number of people changing jobs over 
time. For instance, 47 percent of men changed jobs two or more times in the 1980s ( Wash - 
ington Post 1 995 :A1 6). The increase in job changes (or, put negatively, the decrease in job 
tenure) appears to apply to every age group, race, and education category (National Com- 
mission for Employment Security 1 995 : iii). 
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labor certification process was to test the labor market, then the 
system failed. Overall, U.S. applicants who were referred for posi- 
tions covered by labor certification applications were hired in just 
one-half of one percent of the cases in 1988. Some employers in 
fact identified U.S. workers whom they rejected for the advertised 
job opening (because the opening was not "real") but found 
nonetheless so qualified that they placed them in other jobs in the 
firm. Many among the remaining 99.5 percent of U.S. applicants 
incurred the costs of applying and interviewing for jobs that simply 
were not open. 

Moreover, fewer than 10 percent of labor certification appli- 
cations reaching DOL regional offices in the mid-1980s were 
denied. REA concluded: 

[T] he procedures specified in the labor certification process 
to recruit and identify qualified and available U.S. workers 
are not effective. ... If significant numbers of such U.S. work- 
ers exist, the specified advertising and job search activities do 
not reach them. Alternatively, if there are not significant num- 
bers of U.S. workers to be found, it would appear that alter- 
native procedures could be considered which would require 
less effort on the part of both the employer and the govern- 
ment (REA 1 990:x). 

The 1993 Bruening Report. A more recent authoritative 
analysis of the labor certification and labor attestation systems by 
Thomas Bruening, former longtime chief of labor certification at 
DOL headquarters, also questions these processes' purposes and 
outcomes. Like previous studies, Bruening points out that less 
than 10 percent of all foreign workers must go through some DOL 
"protective process" (labor certification or labor attestation) to be 
able to work legally in the United States. Bruening asks: 

[l]f there is so little concern ... for the 90-plus percent com- 
ing in with no protective process, why spend so much time, 
energy and money on the less-than-10 percent . . . ? DOL, in 
administering the labor certification and attestation process- 
es, stands at the gate, making sure certain foreign workers 
wishing to enter meet certain criteria designed to protect the 
interests of U.S. workers. The only problem is that on either 
side of the gate there are no walls! Other foreign workers, 
both legal and illegal, are streaming in on both sides of the 
gate without any screens or tests applied (Bruening 1993:8). 
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Bruening also points out that because of the annual numeri- 
cal caps on the second and third employment-based preference 
visa categories, there would be little change in the effect on U.S. 
workers even if there were no labor market test of any kind. 

THE PREVAILING WAGE PROBLEM 

Bruening and others also point out the difficulties in determining 
the appropriate wage for permanent labor certification and attesta- 
tion purposes. An employer is supposed to pay the "prevailing 
wage." Determining the prevailing wage is not easy, however. For 
labor certification purposes, the DOL uses the arithmetic mean 
wage, usually derived from small, non-random samples, with very 
few controls as to the universe of firms chosen for the survey or the 
definition of the occupation (DOL 1995a:2). Moreover, state 
employment security agencies (SESAs) differ in how they conduct 
their prevailing wage surveys. Some states use more sophisticated 
survey techniques than others. Some make more distinctions with- 
in occupations and recognize more bases for differentials. As a rule, 
the statistical validity of SESA surveys varies from totally invalid to 
valid-with-strong reservations. DOL officials are brutal in their 
observations about the quality of SESA wage surveys. They note: 

Few SESA conducted surveys . . . are meeting DOL require- 
ments in terms of methodology, statistical validity, and scope, 
which make enforcement under the programs very difficult. 

More resources would be required to do them properly. 

These prevailing wage activities are very costly and are done 
for the benefit of a few employers. New approaches, method- 
ologies, and cost factors need to be considered (DOL 
1 995b:4). 

While employers are free to challenge a SESA's prevailing wage 
determination, the irony is that they must show that their evidence 
is based on methodologically sound survey procedures. 75 

There is also a timing problem with prevailing wages for per- 
manent labor certification cases. The wage determination is made 
at the time the labor certification application is filed (often using 



75 Larger firms frequently conduct or purchase specialized wage surveys for a variety 
of purposes. Smaller companies, especially businesses outside of major metropolitan areas, 
may have problems conducting or buying methodologically sound wage surveys. 
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data that are already dated), but the visa issuance in the case may 
come years later, by which time the prevailing wage may have 
changed significantly. 

Most seriously of all, prevailing wage determinations as they 
are presently practiced offer perverse incentives to employers for 
preferring foreign workers over U.S. workers. This is because pre- 
vailing wage surveys consider only cash wages. They do not 
include other forms of compensation that may be received by the 
immigrant's U.S. colleagues — bonuses, vacations, health insur- 
ance, in-kind subsidies for housing or transportation, etc. Con- 
versely, wages of foreign workers may be mistakenly inflated by 
the inclusion of certain forms of "compensation" — such as the cost 
of employer-paid travel to the United States — that the foreign 
workers do not actually get in wages. This combination of adjust- 
ments to wage determinations has the unfortunate effect of making 
many foreign workers cheaper than U.S. workers to an employ- 
er — an advantage that an unscrupulous employer will seek to 
exploit. 

The DOL has long recognized the problem of inconsistent 
prevailing wage determinations. The problem has grown more 
acute since 1990, when Congress imposed a prevailing wage 
requirement as part of the H-1 B attestation process. Currently, the 
SESAs receive over 60,000 requests for prevailing wage determi- 
nations each year, and they must conduct over 10,000 surveys 
annually, at a cost to the DOL of nearly $20 million (DOL 
1 995b:4). 

In 1992, the DOL created a prevailing wage advisory panel to 
review existing methods and procedures. The panel made 29 rec- 
ommendations for improving the determination of prevailing 
wages. These included: focusing on skill levels rather than years of 
experience to determine where an individual fits within an occupa- 
tional range; using the median wage rather than the weighted arith- 
metic mean in certain wage surveys; and allowing employers to use 
fringe benefits in certain circumstances as part of the overall wage. 

Despite these recommendations, so far the DOL has made no 
significant changes. Instead, it has issued a long memorandum try- 
ing to clarify various prevailing wage issues (DOL 1995a:2), some 
of which serves only to aggravate the problems in this area. For 
example, the new memo instructs SESAs to acknowledge just two 
skill levels for any particular occupation: entry and experienced 
(DOL 1995a:5-6). While this makes it easier for SESAs and simpli- 
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fies DOL investigations, it does not accord with business reality, in 
which employers may set a variety of skill levels (and correspond- 
ing wages) within an occupation, depending on professional 
accomplishments, length of experience, responsibilities involved 
in the job, and other individual and contextual factors. For exam- 
ple, a computer software company may have five different levels 
of computer programmers and pay each level a different wage. For 
immigration purposes, however, SESAs are supposed to calculate 
just two prevailing wages: one for entry-level computer program- 
mers, the other for experienced programmers. 

The new DOL memo causes additional problems by instruct- 
ing SESAs to ignore the nature of the employer in making prevail- 
ing wage determinations. Thus, the same prevailing wage for a 
given occupation applies to all employers, whether they are pub- 
lic or private, academic or non-academic (DOL 1995a:5). This 
poses particular problems for non-profit entities and research uni- 
versities, which typically pay less than private companies do, often 
in return for making the individual more competitive for better 
jobs and higher wages in the future. As Rep. Lamar Smith, chair- 
man of the House Judiciary Committee's Subcommittee on Immi- 
gration and Claims, wrote in a recent letter to DOL Secretary 
Robert Reich: 

Identically-skilled jobs at fundamentally different employers 
are not comparable .... The nature of the employer alters 
the context of the job, the prestige of the job and the rewards 
of the job — in effect, it alters the job itself. Comparing univer- 
sities and industrial companies [for prevailing wage purpos- 
es] fails to recognize the intangible benefits of working in a 
university that might make salary a secondary factor for a sci- 
entist" (Smith 1995:3). 



The labor certification system has lost even the appearance of pro- 
tecting U.S. workers and jobs. A majority of labor certification 
applications involve designing the job advertisement to fit the for- 
eign worker and thereby enable the employer to reject U.S. work- 
ers as unqualified. Anyone skimming the classified ads in a large 
metropolitan newspaper can quickly distinguish a regular help 
wanted ad from a labor certification ad. The former are typically 
short and to the point; the latter are much longer, because they 



PROTECTING U.S. WORKERS— OR A MATCH OF WITS? 



ERLC 




109 



BALANCING INTERESTS 



must track the exact language of the detailed job description filed 
by the employer on the labor certification application. Moreover, 
labor certification ads instruct interested applicants to contact their 
local SESA, not the employer. The employer's name cannot even 
be mentioned in a labor certification ad. 

The process thus often pits clever employers and immigration 
lawyers against the DOL's restrictive recruiting requirements. For 
example, if a newspaper ad is required, employers may try to 
place the ad on three days when fewer people are likely to read 
the help wanted ads (typically Tuesday through Thursday). Alter- 
natively, if the SESA requires an ad to be placed in a professional 
journal, the employer may try to put the ad in a publication the 
title of which sounds appropriate, but which the employer knows 
is read by fewer people in the field, or by people in a slightly dif- 
ferent sub-specialty. In either case, because an employer must 
consider all U.S. workers who apply for the job opportunity, an 
employer intent on hiring a pre-selected foreign national tries to 
limit the number of U.S. applicants who will apply — just the oppo- 
site of normal recruiting practice. 

Other "protections" also fail. For example, the employer may 
theoretically reject U.S. applicants only if their resumes clearly 
show that they fail to meet the minimum requirements for the job. 
If the resume is ambiguous, the employer must interview the appli- 
cant, either in person or by phone. The employer must contact a 
qualified applicant promptly after referral by the local SESA or face 
possible denial of the labor certification application . 76 Employers 
can reject U.S. applicants only for "objective" job-related reasons, 
not for subjective criteria such as apparent lack of motivation or a 
person's seeming disinterest in the job. 

In the end, however, motivated employers who are willing to 
invest the necessary time and money can get their labor certifica- 
tion applications approved. As the REA study found, thousands of 
U.S. workers a year are referred to the advertised job opening, but 
virtually none are hired. The complexity and increasing irrele- 
vance of labor certification regulations regularly transform the cer- 
tification process into a cat-and-mouse game between employers 
and immigration lawyers, on the one hand, and SESAs and the 



76 AII SESAs now send follow-up letters to U.S. applicants to inquire whether they 
have been contacted promptly and/or treated fairly by the employer. 
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DOL on the other. Each side matches wits against the other. SESA 
and DOL certifying officers can delay a decision on a labor certifi- 
cation application by requesting more information from the 
employer, or by requiring them to re-advertise because they did 
not comply precisely with all the regulations. In the final analysis, 
however, SESA and DOL regulators can never be as familiar with 
an employer's business or industry as the employer, and they have 
many cases to decide with relatively few resources. Furthermore, 
as a practical matter they cannot independently investigate an 
employer's claims unless they strongly suspect fraud. Thus, they 
must typically rely on the employer's written documentation and, 
increasingly, on questionnaires they send to U.S. job applicants — 
the latter process being one of extremely uncertain payoff. Hence, 
the written record becomes the battleground for deciding labor 
certification applications, and the side with the best documenta- 
tion usually wins. 

Everyone is a loser in this process. Employers with legitimate 
needs — and most employers' needs are legitimate, even when 
employers are predisposed toward hiring or retaining a foreign 
employee whose characteristics they deem desirable — must go 
through an often irrational and always time-consuming and 
expensive process to obtain access to a needed employee. The 
government loses, in that it is forced to play by — and defend — a 
process that is resource-intensive and perverse in both execution 
and outcome and offers ample grounds for cynicism among those 
who participate in and observe it. Worse off still are U.S. workers 
who believe that the job openings being advertised in this process 
are actual job vacancies. 

Many U.S. applicants thus become pawns in this process, 
and virtually all SESA and DOL officials acknowledge that the 
labor certification system does not protect U.S. workers. As a 
recent internal Employment and Training Adminstration (ETA) 
memorandum to Secretary of Labor Reich noted: "The programs as 
authorized by the [INA] are flawed and do not serve U.S. workers 
well .... U.S. job applicants have little real chance of being 
accepted for many positions (DOL 1995d:1)." 

POTENTIAL IMPACT ON LONG-TERM SOCIETAL INTERESTS 

Perhaps the most damning criticism of the current labor certifica- 
tion process, however, is that it focuses on the wrong goal. As 
noted in Chapter 1, it is anchored in a decades-old understanding 
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of the U.S. economy and the role that foreign workers play in 
relieving labor "shortages." That concept is strikingly at odds with 
today's competitive realities, where firms often choose workers 
(U.S. or foreign) because of small differences in qualifications 
(both in quality and in the specificity of skills) that can lead to sub- 
stantial differences in the firm's ability to compete. 

Indeed, the present certification process may actually under- 
mine work-place principles that stand at the core of broader soci- 
etal interests. For instance, if a minimally qualified U.S. worker 
applies for a job, labor certification is supposed to be denied, even 
if the foreign national is eminently more qualified and could pre- 
sumably make a much bigger contribution both to the firm that 
would employ him and to the U.S. economy over the course of his 
or her working life. 

Furthermore, when only the most motivated employers will put 
up with the system's onerousness and delays, the system is vulnera- 
ble to those who would "play" it for purposes for which it is not 
intended. Thus, a few employers could actually be using the system 
to bring in their relatives. Others may pass on the costs of the certifi- 
cation process to their foreign-born employees through lower wages 
while they are awaiting certification, which could drive down 
wages for the U.S. workers working alongside them. This is not 
something a government program should tolerate or encourage. 

Immigrants are permanent additions to our society. The long- 
term goal of the economic immigrant selection system should be 
to allow employers to bring in workers with a mix of skills, experi- 
ence, education, and other characteristics that maximize the prob- 
ability of long-term labor market and economic success. The 
current system — especially if it is applied more stringently, as 
some would advocate — would hamper the efforts of some U.S. 
firms to remain or become fully competitive in the global econo- 
my and might even harm U.S. long-term economic interests, with- 
out offering substantial additional benefits to U.S. workers. This 
may well be the most telling critique of labor certification and the 
most compelling argument for its replacement. 

IS A FLAWED SYSTEM WORTH SAVING? 

Proponents of the status quo claim that the current system has 
some advantages. It gives the appearance of rigor, even if it is not 
rigorous. Only employers who show that U.S. workers are unavail- 
able for a particular job at a particular place and point in time can 
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petition for a foreign worker, which presumably decreases the 
overall number of such workers in the United States. Furthermore, 
the very cumbersomeness of the process discourages frivolous 
applications. 

Under this line of argument, the labor certification system's 
effectiveness would be measured not by how many applications 
are approved, but by how many applications fail, and especially 
by those applications that are not filed in the first place because of 
the process itself. Cumbersomeness for its own sake, however, 
cannot be a substitute for robust policies that are properly con- 
ceived and executed. Frivolous applications should be weeded 
out through clear rules and effective, targeted enforcement, not by 
making the whole system so bureaucratic that it deters both meri- 
torious and frivolous applications. 

The DOL has long acknowledged the system's inherent 
weaknesses. However, in yet another attempt to address them, the 
DOL has begun a "re-engineering" effort to streamline procedures, 
save money, improve effectiveness, and better serve its customers. 
It has solicited comments from the public through a Federal Regis- 
ter notice and has set up three internal re-engineering task forces: 
one for the permanent labor certification program; one to resolve 
related H-1B issues; and one to study prevailing wage problems. 
The DOL estimates that it may take up to two years to complete its 
re-engineering process. Only then would new regulations be pro- 
posed. Thus, absent congressional changes in the interim, the 
labor certification morass will continue, at a high cost to everyone 
involved. 



POST-ENTRY CONTROLS: ATTESTATIONS 

Besides labor certification, Congress has created several types of 
attestations in an effort to devise a simpler mechanism that 
reduces up-front barriers to the entry of needed foreign workers 
but still seeks to protect U.S. workers through post-entry enforce- 
ment of the terms and conditions of employment. 

The first attestation system was enacted as part of the Immi- 
gration Nursing Relief Act of 1989, which expired in 1995. Under 
this system, a health care facility had to attest to six criteria (see box 
2-11, p. 96) before it could hire an H-1 A foreign nurse. As noted in 
Chapter 2, three more attestation systems for non-immigrants were 
created in the Immigration Act of 1 990. One is for crewmembers in 
the D visa category; another is for foreign students in the F visa cat- 
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egory; and the third is for specialty occupation workers in the H-1 B 
category. The H-1 A attestation process was arguably the most com- 
plex and intrusive of the four systems, because it required an 
employer to take "significant steps" to recruit and retain U.S. nurs- 
es. None of the others places an affirmative obligation on employ- 
ers to try to reduce their use of foreign workers. 

In concept, attestations have several positive attributes. First, 
if conceived and implemented well, attestations can balance the 
need to safeguard and advance the interests of U.S. workers while 
also offering most employers predictable access to needed foreign 
workers. Second, attestations meet an important "public process" 
test by giving potentially affected parties an opportunity to know 
about and challenge the matters to which an employer attests. 
Third, properly conceived and executed post-entry tests can be 
among the mechanisms most responsive to changing conditions in 
labor markets, while requiring the least amount of hands-on 
engagement by the U.S. government in an area where both data 
and procedures are weakest. They can also be an inducement to 
cooperative labor-management relations in instances where workers' 
representatives and management work together to obtain the best 
worker available for a job opening. 

However, attestations, at least as presently practiced, have a 
number of shortcomings. Some of these are similar to problems in 
the permanent labor certification process. For example, determin- 
ing the appropriate prevailing wage can be quite difficult for both 
the employer and the DOL. Furthermore, some documentation 
requirements of an attestation are quite burdensome. For example, 
an H-1B employer's documentation must include information 
about all other employees in the same job in question, from the 
date the H-1 B labor condition application was filed throughout the 
period of employment. An employer must also specify the basis on 
which he or she calculated the actual wage to pay the H-1B 
employee. Attestations also have the potential for becoming 
pawns in instances of troubled labor relations if worker represen- 
tatives choose to interfere systematically with management's 
access to foreign workers by frivolously challenging attestations. 

In the end, all systems that rely on individual units of assess- 
ment for choosing labor-market-bound immigrants, whether they 
be labor certification or attestations, are complex, resource-inten- 
sive, and raise the question whether the actual benefits justify the 
costs. Our answer to the permanent labor certification system is a 

O 114 




127 



ALTERNATIVE MODELS OF ECONOMIC-STREAM SELECTION: A CRITIQUE 

reluctant but nonetheless firm "no"; labor certification no longer has a 
place in the U.S. economic immigrant selection system. Attestations 
must also be re-thought, however, to try to make them truer to the 
twin goals of providing realistic protections for U.S. workers while 
also allowing corporate citizens access to certain needed workers. 

THE EUROPEAN MODEL 

M ost European countries have developed extensive and com- 
plex systems to regulate the admission and employment of 
foreign workers, particularly those coming from outside the 
region. It is not fully accurate to speak of a "European" model, in 
that individual country practices often vary. Most European coun- 
tries (fifteen at last count) belong to the European Union (EU), 
however, and are moving toward convergence on several immi- 
gration matters (see Papademetriou 1996). Furthermore, even 
European countries that are not members of the EU are in various 
stages of developing similar administrative regimes on this issue. 

For those concerned that economic-stream immigration dis- 
places domestic and other eligible workers, the European systems 
appear at first glance to offer a model the United States could emu- 
late. Appearances can be deceiving, however. In practice, Euro- 
pean regulatory regimes are much less effective than they appear 
in controlling the economic immigration process, which remains 
employer-driven and allows many economic sectors to employ 
foreign workers with a minimum of process. Furthermore, the reg- 
ulations often seem to have only a marginal effect on either deter- 
ring domestic employers from using foreign workers or encouraging 
them to recruit domestic workers. 

Nearly 40 years after much of advanced industrial Europe 
began its large-scale guestworker programs and two decades after 
it officially ended them, the key policy priority is protection of 
national labor markets through severe limitation of the number of 
non-EU nationals admitted for work-related reasons. This goal is 
understandable, given a Europe-wide unemployment rate that has 
exceeded 10 percent for most of the 1990s. 

Thus, European policy and, to a lesser degree, practice with 
regard to economic-stream immigration focuses squarely on giving 
preference to one's own and other EU nationals when a job opening 
exists. As was the case in the guestworker programs of the 1960s 
and 1970s, admission of non-EU nationals is almost always tempo- 
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rary. A complicated system of residence permits, which are issued 
initially for only one year and typically by different authorities than 
those issuing the work permits, reinforces that temporariness. 

More generally, European governments seek to safeguard the 
job opportunities of their nationals, the nationals of their EU part- 
ners (who are free to move anywhere within the Union and have 
fully equal labor market rights in virtually all instances), and to a 
lesser degree other foreigners who are legally entitled to work. 77 
Only after an intense labor market test are nationals from countries 
other than those specified above allowed to enter an EU country to 
work, or is an employer authorized to import and employ such for- 
eign nationals. 

The typical European labor market test is a variant of the U.S. 
case-by-case labor certification system, which seeks to establish 
the availability of qualified nationals and other authorized workers 
for the proffered position. Specific procedures for authorizing the 
entry of foreign workers differ somewhat among European coun- 
tries. Generally, however, a work permit is issued for a specific 
position at a specific firm for a limited time (usually no more than 
a few years). Job changes are generally not permitted without 
application for a new permit. In addition, some national authori- 
ties have the legal power to refuse an application on the ground 
that an industry is already "saturated" (see Robin and Marie 
1995:13). Conversely, authorities also have the discretion to 
exempt specific job categories, and even entire economic sectors, 
from labor market tests and thus in effect grant "blanket" work 
authorizations. Specific exemptions are most likely to occur at the 
extremes of the jobs' hierarchy — with job requirements or pay 
being key determinants. In addition to some high-level managerial 
and professional personnel, agriculture, fishing, certain sub-sec- 
tors of the hospitality and tourism industries, and, in some 
instances, the construction sector have in the past received near 
"blanket" exemptions. Although recent EU-level decisions seek to 
restrict such discretionary actions, member states continue to 
retain the basic authority to do so (see Papademetriou 1 996). 



77 Among them are European Free Trade Association (EFTA) and Nordic Council 
legally resident foreigners, followed in turn by foreigners from third countries who may 
have preferential access to the labor market of a particular EU member state because of spe- 
cial bilateral arrangements. 
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PETITIONING PROCEDURES AND REQUIREMENTS 

In the United Kingdom (U.K.), Spain, Belgium, and the Nether- 
lands, the employer submits the application ("petition," in U.S. 
parlance) for work authorization, whereas in France the employee 
must do so; either employer or employee may submit the applica- 
tion in Germany. Renewal applications (which may have addition- 
al requirements, particularly if they seek extensions beyond the 
customary length of about three years for such permits), as well as 
permission to change jobs, are usually the responsibility of the for- 
eign employee. Applications are typically submitted to the Min- 
istry of Labor and must be for a specific job. In certain instances, 
the Ministries of Social Affairs (Netherlands), Interior (Denmark), 
or semi-autonomous regional and local employment services 
(Germany, Italy) are responsible for evaluating and approving 
applications. 

In the U.K., when a petition is approved, a permit is issued to 
an individual worker for a specific position for the duration of his or 
her contract, generally for up to four years. The permit does not 
allow the foreign worker to change jobs unless the employer files a 
new request. The program is heavily skewed in favor of highly 
skilled foreigners employed by successful British multinational com- 
panies. At the conclusion of the contract period, the employer may 
(and often does) petition the government for a permanent immigrant 
visa for that worker. In practice, the requirements for such conver- 
sions are generally looser than those for the initial permit . 78 

In the Netherlands, the employer is responsible for filing on 
behalf of his or her employee for a work permit, which may last for 
no longer than three years. A foreign worker may change jobs and 
receive a new permit after the first year without a further labor mar- 
ket test. The permits of foreign workers who remain with their 
employer for the duration of the first permit are renewed automati- 
cally. Some countries, such as Belgium, prohibit changes in voca- 
tional activity once an approved foreign worker is in the country. In 
France, the work permit application must be submitted by the 
prospective employee. However, the application may require a sup- 



78 Most European countries have no regular channels for the conversion of temporary 
foreign workers into "permanent" immigrants. Such conversions tend to occur on a case- 
by-case basis. 
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plemental note by an employer to the Office des Migrations Interna- 
tionales (OMI), stating his or her intention to hire the applicant. 

Throughout Europe the approval of a work permit application 
is generally contingent on the applicant's showing that no eligible 
resident worker is available and qualified for the position. The pro- 
cedure generally requires that local government authorities verify 
that the registry of official job seekers in the area 79 does not 
include a worker who could fill the position for which a permit has 
been requested. Usually, the market test must be completed with- 
in a specified time period, which may last several weeks. 

Employers may also be required to comply with additional 
procedures designed to identify nationals and other authorized 
workers for the available position. In Spain and the U.K., for 
instance, employers are required to submit proof that they have 
used extensive advertisements and other recruiting tools to search 
nationally for workers to fill the position for which a permit has 
been requested. Employers may also be required to demonstrate 
that the position could not be filled through promotion from with- 
in the firm. In Belgium, employers may be further required to veri- 
fy that adequate professional training would not allow a national 
or EU worker to fill the position in question. 

European countries employ additional devices in an attempt 
to shield their citizens and the broader EU labor force from com- 
petition by non-EU job-seekers. Some of the requirements are 
quite common and relevant to this report. For instance, many 
European countries — including the U.K., Germany, and France — 
do not issue work permits to non-EU nationals recruited by tempo- 
rary employment agencies . 80 Other requirements are highly 
idiosyncratic. For instance, in Belgium, in addition to a stringent 
labor market test, the employer is required to obtain a separate 
authorization for the right to hire non-Belgian/EU nationals. Before 
granting this authorization, government authorities consider the 
petitioning firm's general employment conditions. Firms that peti- 



79 European labor markets and labor exchange functions differ greatly from their U.S. 
counterparts, both in how they are organized and in how they function. In most European 
countries, government employment services are involved in large proportions — often even 
the majority — of job changes. In contrast, the U.S. Employment Service and its state affili- 
ates (the state employment security agencies) account for only around 5 percent of all job 
placements. 

80 This is intended to regulate subcontracting firms. Such firms are widely thought to 
abuse the rules regarding the "lending" of workers (see Robin and Marie 1995:11). 
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tion for foreign workers repeatedly or that otherwise stray from the 
policy objective of keeping European jobs for Europeans (for 
instance, by violating Belgium's aggressively enforced employer 
sanctions laws) are subject to additional scrutiny and often find it 
more difficult to secure authorizations. 

Additional deterrents to hiring non-qualifying foreigners exist 
in other countries. For instance, in Spain, a country with a particu- 
larly heavily regulated labor market, a firm may be required to cre- 
ate two positions if it wishes to hire a foreign worker: one for the 
foreigner and another for a Spaniard. In the U.K., a country with 
one of the most loosely regulated labor markets among EU mem- 
ber states — but with a resolutely anti-immigrant stance (see 
Papademetriou and Hamilton 1996) — an employer is required to 
affirm in writing that the employment of a foreigner will not 
adversely affect the working conditions of other employees. The 
vague wording of this requirement makes it difficult to enforce, but 
authorities feel that it is nonetheless a deterrent to the hiring and/or 
abuse of foreign workers. 

Finally, in most European countries, the employer must also 
certify the specific terms and conditions of the employment con- 
tract. With the emerging exception of Germany, however, there is 
little tradition for enforcing such provisions aggressively. This 
apparent anomaly may be due mainly to most of Europe's tradition 
of "social partnerships," which govern much of the conduct of 
both employers and workers and thus make violation of such pro- 
visions less common. 



EVALUATING EUROPE’S RECORD 

Despite significant country differences, two overarching features 
define European responses to the issue of employing foreign work- 
ers. First, the systems are often extremely complex and tend to 
micromanage both recruitment and employment without regard to 
the foreigner's long-term potential to contribute to a country's 
economy. Second, the burdens on petitioning businesses and/or 
individuals are designed primarily to deter applications rather than 
to assess needs. In the absence of independent measures of effec- 
tiveness, European managers of these processes tend to "measure" 
effectiveness by the number of applications not filed. 

By most reasonable standards, the value of the effort to 
restrict the admission of non-EU workers appears dubious. First, 




132 



119 



BALANCING INTERESTS 



despite the stringency of the requirements, most applications filed 
for professional occupations are in fact approved. Second, other 
authorization practices, specifically those for contract and season- 
al work, further undermine the protection rationale. 

Specifically, although the EU attempts to place strong con- 
trols on economic immigration in principle, in practice many 
European countries regulate contract, seasonal, and certain other 
types of (usually low-wage) work by foreigners much more loose- 
ly. Germany, for instance, has been accepting nearly a quarter of a 
million foreign workers per year in recent years in a combination 
of seasonal, contract, "vocational training," and border commut- 
ing programs — in addition to allowing companies to win bids in 
construction projects by importing and employing non-Germans, 
often at much lower rates of pay 81 (see Papademetriou with Kamali 
Miyamoto 1996). Most other European countries have their own 
variants of such programs, although their size and significance are 
typically smaller than those in Germany. Finally, other non-EU 
workers enter through channels created by bilateral treaties — with 
workers supplied primarily by Eastern European countries to work 
in such industries as construction, agriculture, or tourism. 

In sum, as restrictive and at least slightly xenophobic as the 
European system of work authorizations for foreign workers may 
be, it does display an ostensibly consistent policy focus: protecting 
European jobs. The price for this policy, however, seems to be a 
system fraught with a number of flaws. These include onerous bur- 
dens on business, highly bureaucratized and resource-intensive 
efforts at micromanagement (which typically yield marginal 
results), and, most significantly, contradictory practices that serve 
to undermine the programs' apparent policy focus. Most impor- 
tantly, and notwithstanding substantial administrative hurdles to 
the employment of most third-country nationals, certification 
applications routinely have positive outcomes. It appears, there- 
fore, that the exceptions to the rules, rather than the rules them- 
selves, define European practice on these matters (see also Robin 
and Marie 1995). 

In fact, the overall job protection scheme may suffer from as 
fundamental a set of internal inconsistencies as any found in the 



81 This practice was not prohibited until mid-1995. 
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United States. Despite the overt and very public effort at controls, 
European countries in fact behave quite rationally on these issues. 
First, they routinely accommodate the needs of large firms to move 
"key personnel." Second, they acknowledge through their blanket 
administrative actions that EU nationals are averse to engaging in 
many undesirable jobs. Third, they are generally sensitive to the 
needs of the middle classes for household workers or workers in 
the "tourist" sector. Fourth, they generally adhere to their interna- 
tional obligations by accommodating the various trade-agree- 
ment-related movements of persons. Fifth, they are mindful of 
broader security and solidarity interests by offering preferential 
treatment in employment to nationals from the immediate region 
or from countries with which they have pre-existing relationships. 
And sixth, in many instances, they continue to offer employment 
opportunities to asylum seekers (although they are just as conflict- 
ed about this as is the United States). 

These facts clearly indicate that the regulatory effort is direct- 
ed primarily at the margins rather than the essence of the issue of 
protecting "European" jobs. As Robin and Marie (1995:10) point 
out, the most appropriate characterization of that effort is that it is 
guided more by substantial adaptability and pragmatic manage- 
ment than by inflexibility. 

More significantly, perhaps, when one measures outcomes 
rather than processes, the United States (and among Europeans, 
increasingly the United Kingdom) continues to do what it seems to 
do rather well: create jobs, though often at subsistence wages. By 
contrast, most European countries continue to do what they have 
done rather well for more than a generation: (a) offer generous 
social safety nets to their unemployed, which act as disincentives 
to the acceptance of low-wage jobs (and thus make the employ- 
ment of non-EU member nationals a labor market necessity), and 
(b) continue to erect obstacles to the creation of jobs through scle- 
rotic labor and social legislation, especially with regard to tenure 
and benefits matters. 82 In both instances, the long-term continua- 



82 With the exception of the United Kingdom, the Continent's generous social and 
labor legislation offers an array of disincentives for an unemployed person to return to work 
quickly or for employers to create new jobs. Despite some incipient changes to these sys- 
tems, both public philosophy and bureaucratic actions — even at the level of the Union — 
tend to reinforce these tendencies (see Papademetriou 1996). 
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tion of the status quo appears unsustainable — although it could be 
cured by better conceived immigration regimes. 

THE LABOR MARKET INFORMATION MODEL 

A n alternative way to select foreign workers for job needs/open- 
ings is to use generalized labor market information (LMI). 
Unlike the individual-worker evaluation model, this method 
focuses on making gross judgments about labor shortage and sur- 
plus occupations on the basis of general labor market information 
gathered primarily from national-level data. General information 
could be generated either indirectly, through the use of aggregate 
data collected for other purposes, or directly, through the use of 
focused interviews and surveys. Employers would be allowed to 
bring in foreign workers freely for occupations that are determined 
to have a labor shortage. Conversely, they would be barred from 
bringing in foreign workers for occupations determined to be 
experiencing a labor surplus. 

The United States has considered but not yet actually tried 
the LMI model. The DOL funded a study by Malcolm Cohen and 
Arthur Schwartz in the early 1980s to explore the availability of 
labor market information to estimate national labor shortages by 
occupation. The authors used a number of screening tests to deter- 
mine which occupations might have a labor shortage. Cohen did 
another study in 1990 for the DOL that recommended using 
Bureau of Labor Statistics labor market data in conjunction with 
expert analysis to create a list of shortage occupations (Cohen 
1 990). Because of concerns about the methodological reliability of 
the proposed approaches, however, the DOL never pursued fur- 
ther this avenue. 83 

Despite methodological concerns and general DOL discom- 
fort with the LMI approach, in 1990 Congress directed the DOL 
to conduct a three-year pilot program to determine whether 
the foreign labor certification process could be streamlined by 
supplementing the case-by-case approach with lists of occupa- 
tions in which labor shortages or surpluses may exist. Under the 
LMI program, the DOL was supposed to make a determination that 



83 For a complete discussion and assessment of the LMI concept, see Papademetriou 
etal. 1989 and Papademetriou 1990. 
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surpluses or shortages existed in up to ten defined occupational 
classifications. After much prompting from a congressional com- 
mittee and a lawsuit by a company seeking to compel the DOL to 
implement the program, the Department finally published pro- 
posed regulations for the LMI program in March 1993. The pro- 
posed rule sparked controversy from several organizations that 
claimed the program would hurt U.S. workers by making it easier 
to hire foreign workers. The pilot program died a quiet death when 
it expired in 1 994 without ever having gotten off the ground. 

In theory, an LMI method has several advantages over labor 
certification. First, it would allow the U.S. government to maintain 
considerable control over the allocation of foreign worker visas 
while costing much less than an individualized worker/job system. 
Second, it would allow the DOL to process applications more 
rapidly, since the occupations in which foreign workers could enter 
would be predetermined. Third, although national shortage lists 
may not correspond with local labor market conditions, they may 
be more likely than location-specific lists to ensure that immigrants 
who subsequently move will find a market for their skills. Fourth, 
the occupational list generated by an LMI system could be used to 
promote a more coordinated "human resources policy." Accord- 
ingly, such a list could be useful to groups concerned with broader 
U.S. labor market needs (e.g., educators and educational institu- 
tions in setting their priorities; career guidance specialists in help- 
ing to channel students into needed occupations; and those 
engaged in retraining adults for new careers). 

The disadvantages of an LMI system strongly outweigh its 
potential advantages, however. First, the use of LMI to categorize 
occupations appears more "scientific" and "rigorous" than it really 
is. It creates an illusion of objectivity while in fact it relies to a very 
substantial degree on subjective judgments. Second, the data on 
which the LMI approach would rely were developed for other pur- 
poses and do not measure the precise concepts needed. Third, 
most occupational "shortages" are relatively brief in duration, and 
all shortages are dynamic. In fact, some of the data used to identi- 
fy shortages may simply be picking up indications that the market 
is adjusting. Fourth, even if the U.S. government could identify 
occupational shortages appropriately and in a timely manner, it 
could not ensure the timely admission of immigrants with those 
skills. Because of delays in processing and possible backlogs stem- 
ming from visa numerical limitations, those skills might no longer 
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be in short supply by the time certified immigrants "reach" (i.e., 
become available to) their U.S. employers. 

Finally, the fundamental weakness of the LMI approach is that 
national data tend to "average out," and thus routinely mask often- 
substantial regional and local variations. By assuming the existence 
of a single national labor market, the LMI concept is of little assis- 
tance to making decisions about the labor needs of a local labor 
market, or of a detailed occupational segment within it. While an 
LMI methodology based on local or regional data would address 
this issue, it would be very expensive and difficult to create. Direct 
surveys of labor shortages are very costly. The cost increases dra- 
matically with the level of occupational detail requested. In the late 
1 980s, the DOL estimated that it would cost about $20 million to set 
up the interviews necessary for such a model. Meanwhile, most of 
the other concerns associated with the LMI approach, including 
political opposition by worker organizations, would continue. 

From a practical standpoint, the geographic concentration of 
immigrants in a few localities probably means that only a few local- 
area lists of labor shortages would be used frequently. FHowever, 
from a legal standpoint it might be necessary to develop compara- 
ble lists for all localities in the United States, including many for 
which data would be difficult to obtain. Moreover, such a nation- 
wide list of local labor shortages would become outdated quickly, 
would be resource-intensive to update, and would still not elimi- 
nate employers' claims that, despite LMI evidence to the contrary, 
they could not obtain a worker for a specific need — thus returning 
the entire process to its case-by-case determination roots. 

Given all these problems, we do not believe that the LMI 
concept is the way to go. 

THE POINT SYSTEM MODEL 

A point system model of economic-stream immigration, at least 
as practiced by Canada and Australia — the other two major 
"immigraton countries" — differs from both the individual 
worker/job evaluation model and the labor market information 
concept. Unlike the former, a point system does not focus on 
matching a specific immigrant with a specific job offer in a case- 
by-case process. And unlike the latter, a point system neither 
directs nor necessarily limits immigrants to working in predeter- 
mined labor-shortage occupations. Instead, the point system eval- 
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uates and selects immigrants based on certain human capital char- 
acteristics deemed to advance the host country's interests. Those 
characteristics vary from country to country, but tend to include, at 
least for economic-stream immigrants, factors such as age, educa- 
tion, language, work experience, and skill levels. The theory is that 
selecting immigrants with the "right" set of characteristics will help 
the country most in the long run. 

The point system can accommodate immigrants who may or 
may not have a specific job offer in the receiving country and who 
may end up working in occupations that already have adequate 
numbers of domestic workers. Indeed, Canada and Australia still 
cling to a philosophy/tradition that uses immigrants as a mecha- 
nism for human capital accretion. Accordingly, immigration policy 
is relied upon to provide some of the highly skilled technical and 
professional workers necessary for their expanding economies that 
their domestic education systems have been unable to provide in 
adequate numbers. Finally, although both countries now soft- 
pedal this element of their immigration policies, they use immigra- 
tion as a population growth instrument. 

In theory, a point system has several advantages over either an 
individual-worker/job evaluation or an LMI model of economic- 
stream selection: 

• A point system can inspire confidence as a policy instrument 
that applies universal, and ostensibly hard (i.e., quantitative 
data-based) and objective selection criteria to economic- 
stream immigrants. Hence, it is less susceptible to criticisms 
associated with the case-by-case system's "gamesmanship" 
between employers and bureaucrats. 

• A point system's appearance of impartiality may discourage 
most of those who might otherwise have been apt to chal- 
lenge it, while its technical complexity and apparent respon- 
siveness to long-term labor market needs is reassuring to 
many who might worry about possibly adverse effects on 
domestic workers. 

•Finally, depending on the attributes the point system empha- 
sizes, the model may reassure members of the receiving soci- 
ety that economic-stream immigrants are selected on the 
basis of criteria that place high priority on the country's 
broadest economic priorities in an increasingly competitive 
world. This makes the system politically more defensible than 
any of the alternatives discussed above. 
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THE CANADIAN MODEL 

While the Canadian Immigration Act grants the Minister of Citi- 
zenship and Immigration authority to set fixed annual or country 
quotas for the admission of immigrants, he has not yet invoked 
that authority. 84 Instead, the Department establishes global targets 
for the admission of immigrants by category, without regard to 
country of origin. The three categories are family reunification 
immigrants, refugees, and economic immigrants (which includes 
skilled workers, investors, entrepreneurs, and self-employed indi- 
viduals). By law, the Minister must table in Parliament by Novem- 
ber 1 of each year the immigration plan for the following year, by 
category. In 1994, the Minister set out the overall direction for 
Canada's immigration program, indicating the shares for family 
reunification and economic immigrants for the next five years (see 
Papademetriou 1994). 

The current Canadian selection system awards points to 
potential workers in the following categories: education (1 6 points 
maximum); specific vocational preparation (18 points maximum); 
experience (8 points maximum); occupation (10 points maxi- 
mum); arranged employment (up to 10 points); age (10 points if 
the applicant is 21-44; points deducted for being under 21 or over 
44); knowledge of English or French (15 points maximum); per- 
sonal suitability (10 points maximum); and demographic factor (8 
points maximum). Additional bonus points are awarded if the 
applicant is an entrepreneur or investor (45 points), is self- 
employed (30 points), or has a close relative in Canada (5 points). 
The maximum number of points a person can obtain under this 
system (prior to bonus points) is 105, with 70 being required to 
"pass" (see figure 3 - 1 , p. 128). 

Overall, Canada admitted about 21 8,000 immigrants (includ- 
ing refugees) in 1 994. That figure is about 0.8 percent of the Cana- 
dian population. Of that total, 106,000 (48 percent) were admitted 
on the basis of their economic characteristics or because they 
were dependents of such immigrants. Within that stream, 28,000 
principal skilled workers and 40,000 dependents were admitted 
under the point system. 



84 This may be changing. The Minister has announced his intention to invoke this 
authority for 1996 immigration levels. 
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The Canadian system is heavily skewed in favor of highly 
educated applicants in highly skilled occupations. Such individu- 
als are likely to exceed the "pass" mark even if they receive low 
points in other important criteria such as language. In fact, individ- 
uals in highly skilled occupations with arranged employment, or 
in designated occupations, can pass with virtually no English- or 
French-speaking ability, even though language is known to be cru- 
cial to an individual's ability to contribute to the economy most 
fully. This has been of increasing concern to Canadian immigra- 
tion officials. 

The Canadian government has also recognized that its 
attempt to target selected workers to specific occupations has not 
been successful. The time-lags between collecting and analyzing 
labor market data, setting targets, recruiting, and then actually 
receiving immigrants for those occupations are too long. Signifi- 
cant changes in the labor market can and do occur in the interim. 
Furthermore, in a rapidly changing economy, it is very difficult to 
predict which occupational skills Canada needs in either the 
immediate or long term. 

For that reason, the point system is being revised. 85 The new 
system will emphasize attributes that suggest labor market success 
in general, rather than specific occupations. As the introduction to 
an internal white paper puts it, the selection criteria should 
emphasize those qualities which allow an individual to adapt 
to the ever-changing global economy — such as flexibility, 
resilience, and good learning capabilities. 

The revised Canadian point system will have a maximum of 
67 points and three pass marks: 52 points for professional and 
skilled administrative personnel; 47 points for technical personnel; 
and 45 points for skilled tradespeople. Education will account for 
up to 1 5 points, experience for a maximum of 6 points, age up to 
9 points, knowledge of English or French up to 15 points, adapt- 
ability up to 12 points, and "labor market balance" (a subjective 
measure set by the Minister) up to 1 0 points. There is also a small 



85 Changes in the political management of the Department of Citizenship and Immi- 
gration Canada and a radical reorganization of the Department have delayed implementa- 
tion of the a new point system, which was planned to go into effect on February 8, 1 996. As 
of this writing, it is unclear when the changes will be implemented. 
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bonus for pre-arranged employment or for having a relative in 
Canada (3 and 4 points, respectively). 

The revised weight factors points up the characteristics that 
Canadians consider important. For example, points for education 
(devised following studies of different cohorts of immigrants) range 
from 0 for failing to finish high school to 15 for having completed 
a Ph.D. Points for age under the revised Canadian system range 
from 0 to 9 in a bell curve shape; those under 18 and over 45 
receive no points, while those of 25 to 35 years of age receive the 
maximum 9 points. Other ages receive progressively fewer points, 
as they move toward the two ends of the spectrum. Points for 
experience range from 0 to 6, with no points awarded if the appli- 
cant has less than one year of work experience; five or more years 
of work experience gain the applicant the maximum 6 points. 
Points for language range from 0 to 12 for the first language and 
from 0 to 3 for the second, depending on the applicant's level of 
fluency. Finally, points for adaptability range from 0 to 12, subjec- 
tively depending on the skills and quality demonstrated by the 
applicant in an interview with a Canadian immigration official. 

The overhaul of the Canadian point system is part of a larger 
five-year strategic plan to emphasize economic-stream immigra- 
tion more than in the past. In 1 994, 48 percent of all immigrants to 
Canada were admitted because of their economic characteristics. 
Forty-three percent immigrated through the family stream. Canada 
plans to increase the economic proportion, placing "greater 
emphasis on attracting those with the capacity to settle quickly 
and contribute to Canada" (Citizenship and Immigration Canada 
1994:13). Accordingly, by the year 2000, Canada aims to have 53 
percent of all its immigrants admitted under the economic stream 
and 44 percent under the family stream. 



THE AUSTRALIAN MODEL 

Australia admits immigrants under three basic streams: family 
immigration 86 , skill immigration, and humanitarian immigration. 
Within the skill stream there are five subgroups: Independent 
Immigration, Business Skills, Labour Agreements (Tripartite Nego- 



86 The Australians use the term "migration," rather than "immigration" in most of 
their programs. We have elected to use immigration throughout for consistency with the 
rest of the text. 
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tiated Arrangements), Employer Nominations, and Distin- 
guished/Special Talents. 87 

The Independent Immigration subgroup is responsible for the 
largest share (49 percent in 1994/95) of the skilled intake in Aus- 
tralia. Applicants are assessed against a points test that evaluates 
their skill, age, and English-language ability, in that order of impor- 
tance (see figure 3-2). Up to 80 points are awarded for the skills 
component of this points test. If the particular skill is among the 
designated occupations requiring English, the applicant must be 
fluent in English. Other applicants can receive up to 20 points on 
the language component of the points test. Finally, applicants in 
the Independent Immigration subgroup can receive up to 30 
points on the age component. Zero points are allocated to appli- 
cants younger than 18 or older than 50. Overall, the maximum 
number of points possible in the Independent Migration subgroup 
is 130, with 110 required to pass as of December 1, 1995 — up 
from 1 00 points before that date. 

The Business Skills subgroup, originally begun in the 1980s 
as the Business Migration Program, has a separate point system 
that initially focused not on skills but on an applicant's potential 
for supplying and attracting funds for investment in Australia, as 
well as on business acumen. The Program's goal was to increase 
Australia's export market, employment rate, and technological 
innovation. It was subject to abuse, however, and many Aus- 
tralians viewed it simply as a means of buying one's way into the 
country. A Parliamentary investigation eventually recommended 
revising the program. 

In 1992, the Program's name was changed to Business Skills, 
indicating a shift in focus from applicants' capital base to their 
skills. Applicants in this subgroup are now evaluated primarily on 
relevant experience within a business field. The points test exam- 
ines applicants on the basis of the business history and assets of 



87 There is also a special category called "1 November/' which refers to a November 
1, 1993, decision by the Australian government to select for permanent residence some 
nationals from the People's Republic of China (primarily students) who had arrived in Aus- 
tralia after the Tiananmen Square massacre or who were afraid to return to it following the 
massacre. While not formally considered refugees, these individuals were selected for per- 
manent residence on the basis of a simplified points tests, which evaluated age, education, 
language ability, and employment. This special category is not discussed further in this 
chapter or included in any calculations. See Papademetriou and Nahapetian 1 996 for a dis- 
cussion of the Australian immigration system. 
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3-2. The Australian "Independent Migrant" Selection System 



Category 


Qualifications 


Points 


Maxi- 

mum 


Education/Skills/ 


Trade certification/degree/diploma, with 3 






Work Experience 3 


or more years post-qualification work 








experience, and included on Priority 








Occupation list 


80 






Trade certification/degree with -3 or more 








years post-qualification work experience 


70 






Trade certification/degree with 6 months to 








3 years post-qualification 








work experience 


60 






Diploma with at least 3 years post- 








qualification work experience 


55 






Diploma with 6 months to 3 years 








post-qualification work experience 


50 


80 




Trade certification/degree/diploma 








(assessed by authorities as requiring only 








minor upgrading) with 3 or more years 








post-qualification work experience 








Trade certification/degree/diploma but 








qualifications deemed unacceptable 


30 






Post-secondary school qualifications 


25 






1 2 years of primary and secondary 








schooling 


20 






1 0 years of primary and secondary 








schooling 


10 






Less than 10 years schooling 


0 




Age 


1 8 to 29 years 


30 






30 to 34 years 


25 






35 to 39 years 


15 


30 




40 to 44 years 


10 






45 to 49 years 


5 






Less than 1 8 or more than 50 years 


0 




Language Ability 


Proficient in English 


20 






Reasonably proficient in English 


15 






Level of proficiency at which some training 








is required 


10 


20 




Bilingual in languages other than English, 








or only limited English 


5 






Extensive English training required 


0 




Pool Mark 


100 points 


Pass Mark 


110 points 


Maximum Points 






Available 


1 30 points 





a The qualifications and experience listed are those needed to work in the immigrant's "usual occu- 
pation," referring to a job done for a continuous period of at least six months in the two years 
immediately preceding application for immigration. To qualify for the point levels listed, a poten- 
tial immigrant's qualifications must be assessed as both equivalent to the Australian qualification 
and relevant to the person's usual occupation. 

Source: Australia Department of Immigration and Ethnic Affairs. 1 996. Migrating to Australia: The 
Points Test. Canberra, ACT. 
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both the applicant and his or her spouse, the number of potential 
employees the proposed endeavor might employ, the venture's 
potential for transfer of funds and capital, and the principal's age 
and language skills. Extra points are given for experience in a field, 
such as trade or manufacturing, that may benefit Australia. Yet 
another safeguard against abuse has been the creation of an expert 
panel of government and business members to evaluate the appli- 
cants (Papademetriou and Nahapetian 1996). 

The Australian government uses a variety of ways to measure 
English-language ability for its point systems. Applicants who pre- 
sent evidence that they have at least a three-year degree and that 
all instruction for that award was conducted in English automati- 
cally receive the maximum number of points awarded in that cat- 
egory. Alternatively, applicants can take one of three standardized 
tests to measure their English ability. How well they do on the test 
determines how many points they receive. Applicants who have 
less than "functional" English 88 but who otherwise pass the points 
test must agree to sign up for a specified English language course 
within three months after immigrating. The government charges 
such applicants between $1,000 and $3,000 (depending on the 
visa category in which they enter) to help defray the cost of the 
course and to make sure that they actually take the class. 

Unlike Canada, Australia no longer measures subjective 
characteristics such as adaptability in its point system selection 
process. The Australian government included adaptability charac- 
teristics in its point system in the late 1970s and early 1980s, but 
abandoned them in favor of more objective criteria like skills, age 
and language. The Australians feel that these criteria are adequate 
proxies for adaptability. 

Australia admitted about 76,500 persons in the 1994/95 fis- 
cal year in the family and skill streams. Of that total, 44,500 were 
admitted in the family stream. Of these, 7,700 were points-tested 
"concessional" family members. 89 Another 30,400 were admitted 



88 The Australian government defines functional English as the ability to read, under- 
stand, and communicate verbally and in writing about familiar topics and in a variety of 
everyday settings, despite some errors. 

89 Concessional family members include non-dependent children, parents who have 
certain children overseas, siblings, nephews, and nieces. Such family members are 
reviewed under a points test that evaluates family relation, skills, age, and sponsor elements 
(duration of citizenship, relationship, employment status, and settlement location). 
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in the skill stream, of whom 15,000 were in the Independent 
Migration subgroup, and 2,400 were in the Business Skills sub- 
group. 

Use of the point system has helped raise overall skill levels 
for Australia, as it has for Canada. Australia measures the skill level 
of its immigrant intake as the proportion of immigrants, including 
family members, who before migrating were employed mainly as 
tradespeople or in managerial, administrative, professional, or 
para-professional occupations. An estimated 70 percent of immi- 
grants who worked before migrating to Australia in 1 993/94 were 
skilled workers. This compares to the skill level of 43 percent for 
the Australian workforce generally as of August 1993 (DIEA 
1995:26). 

Australian government officials believe that their point sys- 
tem works well for Australia, for several reasons. First, it is a rela- 
tively small program; only 17,400 people were admitted to 
Australia under their two economic point systems in 1 994/95. Sec- 
ond, the Australians have established an adequate data system to 
help evaluate and fine-tune the program. Third, Australia has 
made a long-term commitment to assessing its workers' skills. 
None of these factors currently exist in the United States. 



One of the chief differences between the Australian and the pro- 
posed Canadian systems is that the Australians award points partly 
based on occupation, while the Canadians will no longer do so 
under their revised system. This difference may be more subtle 
than it appears at first, since the Australians use occupation essen- 
tially in combination with education (i.e., education points are 
awarded for intended employment in an occupation requiring a 
certain number of years of training or education — a concept not 
too different from the existing Canadian system or the SVP concept 
in the U.S. labor certification program). 90 

Both Canada and Australia have stopped awarding points on 
the basis of "shortage" occupations. The explanation is fairly sim- 



90 See Chapter 2, fn. 47 (p. 60) for a description of the SVP. 



COMPARISON OF THE CANADIAN AND AUSTRALIAN 
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pie. First, doing so is analytically very difficult, because it requires 
the conceptualization and measurement of a particularly elusive 
concept (shortages). 91 Furthermore, immigrants (like workers in 
general) often change jobs after they immigrate — to the betterment 
of themselves and typically the economy. Thus, it makes little 
sense to evaluate prospective immigrants (and their likely contri- 
butions as permanent members of society) on the basis of the job 
they happen to take immediately after entry. Instead, it makes far 
more sense to guard against inadvertent failures and abuses of the 
system by watching the system's outcomes closely, as both the 
Canadians and Australians seem to do quite well. 

The role employers play in the admission process differs 
between Canada and Australia. The Canadians now give 1 0 points 
if the immigrant has a validated job offer in Canada but plan to 
reduce that number to three points. Part of the rationale for the 
change is that, with 10 points, a person could now sometimes 
qualify for immigration without having a firm enough command of 
English or French or sufficient education to be able to compete 
effectively in the Canadian marketplace if he or she were to 
change jobs or be laid off by their first employer. Although having 
a job aids the immigrant's economic adjustment to the host society 
and increases the probability that he or she will ultimately succeed 
in the workforce, Canadian officials now believe that their system 
placed too much emphasis on this factor, and the new system is to 
reduce the number of points awarded for a job offer to three. 

In Australia, on the other hand, employer-sponsored immi- 
grants enter in a completely separate category, which has nothing 
to do with the "independent" stream (admitted through the point 
system). An employer-sponsored immigrant must intend to fill a 
job vacancy that cannot be filled by an Australian, must have skills 
and experience to match the vacancy, and must be younger than 
55. The employment service in Australia determines when a 
vacancy cannot be filled by an Australian and consequently holds 
the power to approve or deny the employer's nomination. 



91 Trying to measure and define a labor market shortage is even more elusive in the 
United States, which has dynamic labor markets that are less strictly organized than those in 
Australia and Canada. 
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LESSONS FOR THE UNITED STATES 

Can a point system work in the United States? The answer is a 
qualified "yes," but only if the concept is adapted to the idiosyn- 
crasies of the U.S. economy, philosophy (especially with regard to 
the proper role and reach of government in social and labor mar- 
ket matters), and labor market realities. 

On the one hand, despite inevitable variations that stem from 
location and history, the origins, scale, and composition of most 
immigration to Canada and Australia has not looked all that differ- 
ent from ours. As in the United States, Europeans dominated immi- 
gration flows to Canada and Australia in the 19th century and the 
first half of the 20th century. Like us, Canada and Australia closed 
their doors to most Asian immigration in the 1920s; and like us, 
they reversed that policy and adopted race/ethnicity/country-of- 
origin-neutral policies in the 1960s — in both instances for reasons 
that closely parallelled our own. Today, in all three instances, a 
similar list of Asian countries provides a growing share of total 
immigration, and European immigration is diminishing as a per- 
centage of overall flows, despite efforts to stop and reverse the 
decline (see Papademetriou 1994; Papademetriou and Nahapet- 
ian 1 996). The broad configuration of the Canadian and Australian 
systems is also similar to ours — primarily family-based, with strong 
components of economic-stream immigration, as well as refugee 
and temporary migration systems. 

On the other hand, the size, global reach, and orientation of 
the U.S. economy differ greatly from the economies of Canada 
and Australia. As discussed in Chapter 1, today's U.S. economy is 
intensely export-oriented, and many of even its smaller compa- 
nies operate throughout the world. Much more than most Aus- 
tralian and Canadian companies, they are accustomed to and 
must have access to a global labor force. Immigrant labor — by 
moderating wage inflation — has provided a key competitive 
advantage internationally. Moreover, U.S. immigration philosophy 
and practice reinforces adherence to that principle in both the 
permanent and non-immigrant visa systems. By contrast, and in 
relative terms, Canada trades almost exclusively (in terms of 
transnational volume) with the United States, with whom it has 
special immigration relationships — most recently codified in 
NAFTA — that give many Canadian professionals unencumbered 
long-term access to the U.S. labor market (and vice versa). With 
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few exceptions, Australia's economy is even smaller and more 
domestically oriented. 

Furthermore, the U.S. labor-market philosophy differs sub- 
stantially from that of other industrial countries, not just Canada 
and Australia. The idea of a "social contract" between government 
and individuals is weaker in the U.S. compared with most Euro- 
pean and other industrialized countries, and the role of worker 
organizations has been weak and is declining. The United States 
places far greater emphasis on limiting the role of government in 
regulating the labor market; indeed, the U.S. labor market is prob- 
ably less regulated than that of any other advanced industrialized 
country. 

There are several additional reasons why point systems that 
appear to work in Australia and Canada would require special dis- 
cipline if they are to be effective in the United States. First, the flow 
of economic migrants to Australia and Canada is much smaller 
and in some ways more homogeneous than the flow of economic 
immigrants to the United States (see figure 4-3, p. 184). Thus, it is 
much easier to observe all the intricacies of the system at work and 
much easier to fine-tune the system in these countries (see 
Papademetriou 1994). By contrast, the United States is a global 
giant, with all the complexities that entails. 

Second, the overall system of government and set of political 
pressures (especially regarding immigration) are different in Cana- 
da and Australia than they are in the United States. This affects the 
key feature of a point system — flexibility. In fact, the history of 
point systems in both Australia and Canada has been one of exper- 
imentation and evolution. The system itself is designed to adopt 
new categories of desired characteristics, discard obsolete cate- 
gories, and "tweak" the process by changing the categories' rela- 
tive weights. The "magic" of a point system is that it can respond 
quickly to shifting economic priorities and/or perceptions of what 
is "good" for the economy. A parliamentary system is well-suited 
to make these changes readily and with expenditure of relatively 
little political capital. At the minister's direction, the immigration 
ministry professionals come up with a plan to adjust the categories 
and their relative weights, and within a few months the plan can 
have cabinet approval, if such action is necessary. In many 
instances the changes can be accomplished administratively, 
under broad grants of authority delegated by the relevant statute. 
By contrast, the U.S. system is deliberately designed to work more 
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slowly, with most of the input coming from the legislative (and 
even judicial) branches, as well as from affected constituencies. 

Third, the history of immigration stewardship in the United 
States fails to inspire confidence in the executive branch's ability 
to implement and manage a point system effectively. Canada and 
Australia both have rather smoothly running immigration bureau- 
cracies that take a leadership role in setting immigration policy in 
their countries. By contrast, the INS has had an uneven record in 
setting immigration policy within the U.S. executive branch and a 
spotty record in performing its normal service and enforcement 
functions. Furthermore, the U.S. executive branch as a whole 
plays a relatively passive role on immigration issues. (The Clinton 
Administration's recent activism on enforcement matters should 
not be allowed to obscure its sorry record in influencing general 
immigration reform.) Instead, Congress has tended to dominate 
U.S. immigration policy-making (see Papademetriou 1994). 

Under a point system, Congress would have to be willing to 
delegate many of the details to the executive branch, and the 
executive branch would have to take on significant responsibility 
for implementing and managing such a system. This could go 
against the prevailing trend toward less regulation of the U.S. labor 
market. 

A point-like system places a great burden on the immigration 
agency. Done properly, it requires the creation of a data collec- 
tion, analysis, and evaluation mechanism that allows policy-mak- 
ers to determine whether the chosen categories are the right 
measures of economic growth and personal success, and whether 
the categories are weighted properly. Furthermore, the immigra- 
tion agency would have to develop a more appropriate adminis- 
trative infrastructure and a more open, cooperative institutional 
culture. 

Despite these cautionary notes, the advantages of adopting a 
point-like system in the United States are clear and compelling. 
Such a system would shift the focus of economic-stream immigra- 
tion from its present almost exclusive emphasis on "shortages" to 
one that takes much more account of the broader U.S. economic 
environment. Properly conceived and implemented, a point-like 
system would allow the U.S. government to do what it can be fair- 
ly good at, particularly when it does so in cooperation with the pri- 
vate sector (i.e., gauging the broad direction and needs of the 
economy over an intermediate- to long-range time horizon) rather 
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than forcing it to do what it is least good at (i.e., performing bur- 
densome and ultimately unsatisfactory case-by-case evaluations of 
whether a company needs a given immigrant for a particular job 
and whether minimally qualified U.S. workers are currently avail- 
able for that job). 

In the system we propose in the next chapter, we have adapt- 
ed the point-system concept to fit the U.S. economic and cultural 
environment. By creating a prerequisite (in effect, an admission 
bar) that any point-system immigrant must first have a U.S. job 
offer, we ensure that businesses can continue to make their own 
judgments about their personnel needs. The new element is that 
we would restrict the pool of foreign workers from which busi- 
nesses could draw to a global pool of very talented individuals 
who have characteristics — as determined by a point system — : 
deemed to be consonant with long-term U.S. economic priorities. 
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4. REVISING ECONOMIC-STREAM 
SELECTION TO PROMOTE 
U.S. NATIONAL INTERESTS 

n this chapter, we propose fundamental changes in 
the way we select most economic-stream immi- 
grants and non-immigrants. The forty-year-old, 
shortage-anchored, case-by-case determination that 
underpins the current labor certification system may 
have been an appropriate job and wage protection 
mechanism for the unskilled and semi-skilled workers who domi- 
nated employment-based admissions in the 1950s and 1960s. 
However, as the analysis of the last two decades' economic and 
labor market changes in Chapter 1 makes clear, the system no 
longer adequately meets U.S. needs or interests. Our proposed 
reforms would generally shift the selection system's focus to one 
that chooses immigrants on the basis of their promise for long-term 
contributions to our economy. Employers would continue to make 
all selection decisions, but they would select from pools of indi- 
viduals who can pass a threshold of requirements that include a 
points test. Employers would also be required to attest to certain 
recruitment, wage, and employment conditions. Numerical limita- 
tions would continue to be imposed, but a year's ceilings would 
be based on the previous year's usage. 

The INS would be invested with authority to administer the 
admissions requirements more flexibly, while the DOL, which 
would see its labor certification and labor condition application 
functions eliminated, would benefit from a very substantial 
upgrading of its enforcement functions. Under the new framework 
proposed here, visa functions now administered by the Depart- 
ment of State's Bureau of Consular Affairs would gradually devolve 
to the Immigration Service. The proposed reforms would generally 
provide broader and more meaningful protections for U.S. work- 
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INTERESTS 



ers, focusing primarily on wage requirements set differently than 
under the current system. 

In the non-permanent system, most of the changes we pro- 
pose focus on the H-1 B category. Here, we propose adopting a 
modified version of the procedures and requirements we have 
developed for the permanent immigrant system. We argue for a 
lower point threshold than for the permanent system, as well as for 
consultations between the government and affected parties to clar- 
ify both the place of the H category in the employment priorities of 
U.S. firms and the category's truer effects on U.S. workers. We dis- 
tinguish between workers who are more akin to "pre-immigrants" 
or "immigrants-in-waiting" and those who are filling fundamental- 
ly temporary needs. The former should come in under their own 
substream that would be acknowledged as a "holding tank" for 
prospective immigrants. The latter should be accommodated 
under a reconfigured H-2B category. "Pre-immigrants" can then 
be accumulating the experience and other attributes necessary for 
meeting the permanent system's requirements while employers 
can assess their attractiveness as permanent employees and, thus, 
permanent immigrants. (In both instances, as a protection for U.S. 
workers, a fundamental precondition should be that the employ- 
er's specific needs could not be met readily from within the U.S. 
labor market.) 

The scheme we propose should be seen as a framework for a 
more systematic, thoughtful, and forward-looking approach to 
selecting permanent and non-permanent economic-stream immi- 
grants. Although we suggest criteria that we believe should guide 
selection — and attach priorities and numerical values to them — 
our more important objective is to generate a dialogue about a 
more appropriate way of looking at our country's needs and prior- 
ities for the future, and the place that economic-stream immigra- 
tion should play in promoting those interests. As our proposals 
become vetted, specific details may require reconsideration. We 
would welcome such adjustments. The end result of such a dia- 
logue should be a more transparent and robust selection system 
that is flexible, has adequate self-regulating and enforcement fea- 
tures, is consistent with what our economy "values" and rewards, 
and thus is fully consonant with our country's long-term interests. 



142 



154 



REVISING ECONOMIC-STREAM SELECTION TO PROMOTE U.S. NATIONAL INTERESTS 

THE GOALS OF ECONOMIC-STREAM IMMIGRATION 

W ithin some numerical parameters (see below), the U.S. econo- 
my should be able to access key talent wherever it is avail- 
able, with procedures that are fully transparent and have predictable 
outcomes. Moss Kanter's "thinkers," "traders," and in certain narrow 
instances, "makers" (see Chapter 1 ) best represent the types of tal- 
ented foreign-born workers that enhance the competitive positions 
of the firms that employ them and are most beneficial in the long run 
both to the broader economy and to their fellow employees. These 
are the workers whose immigration best serves the broadest possible 
set of U.S. goals and priorities, and one goal of immigration reform 
should be to attract and accommodate more of them. 

Conversely, in all but the most exceptional circumstances, 
there is no reason to admit unskilled or semi-skilled workers under 
our permanent economic-stream immigration system. Further- 
more, many skilled workers should also find it more difficult to 
immigrate to the United States. For example, we do not need to 
admit as permanent members of the U.S. labor force people such 
as rote computer programmers who, while possessing specific and 
highly technical skills, may have few of the other characteristics 
that are crucial for long-term success in the labor market. 

Finally, any reforms should enhance the prospects of success 
for U.S. employers and workers alike and should strive to achieve 
greater consistency among policy intent, legislative language, reg- 
ulations, and enforcement. In fact, reforms should help cultivate 
the perception that the basic "stewardship" issues associated with 
more effective management of all U.S. immigration laws are being 
addressed. 

Specifically, reforms must emphasize the search for: (a) the 
right mix of incentives and disincentives for businesses to play by 
the rules yet succeed in international competition; (b) a more real- 
istic — and ultimately more effective — understanding of what con- 
stitutes U.S. worker "protection" in the context of immigration and 
how best to advance it; (c) a new habit of cooperation between 
regulators and the regulated that could serve as a "partnership" 
model for other contentious policy areas; and (d) a new resolve to 
identify, isolate, and punish corporate citizens who habitually vio- 
late U.S. immigration laws. 

We believe that the following general propositions should 
guide the reform effort: 
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General Proposition 1: Most economic-stream immigrants 
should continue to be selected by employers on the basis of 
their expected contributions to that employer. However, they 
should be selected from a pool of individuals who possess 
characteristics that enhance the prospects that they will also 
make substantial long-term contributions to the economic 
strength of the United States. 

General Proposition 2: Most economic non-immigrants 

should be admitted: (a) to fill a specific labor need for a tem- 
porary period; (b) to discharge our international obligations 
under a variety of trade, investment, and cultural exchange 
regimes; (c) to facilitate international commerce and trade; or 
(d) to enhance the cultural and artistic life of the United 
States. In addition, some economic non-immigrants should 
be selected from a pool of individuals who possess character- 
istics similar to those suggested for permanent immigrants 
and who are likely to make long-term contributions to the 
economic vitality of the United States. 

In addition to these general propositions, certain administra- 
tive and programmatic guidelines are necessary to help the United 
States select economic immigrants and non-immigrants efficiently. 
The following should be part of any new immigration system: 

Guideline 1: The selection process should be efficient, timely, 
fair and transparent for all parties. 

Guideline 2: Enforcement, including post-entry enforcement, 
should become a credible deterrent against fraud and abuse. 
Guideline 3: The selection system should be constantly 
reviewed and adjusted to make sure it continues to serve the 
country's changing economic and labor market needs. 
Guideline 4: Priority should be given to accurate data collec- 
tion and reporting, which are critical to monitoring and eval- 
uating the impact of any new selection system. 

RECOMMENDATIONS REGARDING IMMIGRANTS 

W e propose dividing economic-stream immigration into three 
tiers. The top tier would be similar to the current EB-1 immi- 
grant visa category. The second tier, where the bulk of our proposed 
changes apply, would include an employer sponsorship require- 
ment, a work experience requirement, wage and other attestations, 
and several selection criteria against which candidates would be 
"tested." The third tier would be for investors. (See table 4-1.) 
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4-1 . Proposed Immigrant Visa Categories for 
Economic-Stream Immigrants 



Category/Name 


Requirements/Description 


First Tier 

(Truly Outstanding) 


Equivalent to current EB-1 category 
3 subcategories: 

• Individuals with extraordinary ability 

• Certain outstanding professors and researchers 

• Certain multinational executives and managers 


Second Tier 

(Selection Criteria 
Immigrants) 


Employer Reauirements 

• Sponsorship 

• Attestation as to total 

compensation package 


Immigrant Requirements 

• 3 yrs. specific work 

experience 

• Receive at least 1 5 of 23 

points (see Table 4-2, 
p.1 54) 


Third Tier 

(Immigrant 

Investors) 


• Must invest at least $750,000 

• Must create or save at least 3 jobs for U.S. workers 



The system we propose would replace the labor certification 
function currently used for admitting most immigrants in the 
employment-based second and third preference categories. We 
recommend abolishing this function because its emphasis on 
"shortages" is no longer an appropriate framework for the affirma- 
tive immigration policies that undergird successful global 
economies. Despite endless attempts at "correction," it continues 
to be unable to work as intended, is riddled with delays that make 
a mockery of its stated intentions and, as discussed at length in 
Chapter 3, provides virtually no protection for U.S. workers. 

In addition, the labor certification system focuses on only a 
short-term goal: the immediate needs of the labor market. Immi- 
grants are permanent additions to the labor force. It makes little 
sense to admit them (using labor certification or any similar system) 
solely on the basis of a specific job opening that may quickly 
become redundant or for a function that may offer few long-term 
benefits for either the employer or the country. Instead, a key goal 
of the economic immigrant selection system should be to satisfy 
ourselves that those who are admitted into the United States as pre- 
sumptive members of our society have a proper mix of skills and 
other attributes, such as experience, education, and language, that 
maximizes the probability of long-term success in the labor force. 
Even if it worked perfectly, the existing labor certification process 
would have no more than a haphazard relationship to that goal. 
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Abolishing the labor certification process and replacing it 
with three modest prerequisites and a system that selects immi- 
grants partly on the basis of valuable personal characteristics 
would achieve several additional benefits: First, it would save sig- 
nificant resources. 92 Second, it would protect U.S. workers 
through the imposition of work experience and realistic require- 
ments, thus limiting competition for entry-level jobs and eliminat- 
ing any preference for immigrant workers because they are 
cheaper. Third, our proposal would institute a simpler, less intru- 
sive, and less costly process for obtaining immigrant status through 
employer sponsorship and would allow foreign workers more 
room to negotiate on stronger terms with more than one employer 
and greater independence to decide what is in their best interest. 
(This will help to eliminate some of the power inequalities 
between employers and foreign workers that tend to exacerbate 
the adverse effects that their recruitment and employment some- 
times have on the wages and working conditions of U.S. workers.) 
Finally, and perhaps most significantly, the flexible selection crite- 
ria system we propose below could be easily adjusted to changing 
economic and labor market conditions. 

FIRST-TIER IMMIGRANTS (THE TRULY OUTSTANDING) 

The top tier of the new economic immigrant visa system would be 
similar to the current EB-1 immigrant visa category for "priority 
workers." Foreign nationals with extraordinary ability presumptive- 
ly enhance the economic strength of the United States. So do out- 



92 The DOL would save an estimated $59 million a year presently spent on labor cer- 
tification. In addition, we estimate that employers would save between $135 and $270 mil- 
lion per year by eliminating the labor certification process. The latter set of figures is derived 
from the following assumptions. First, we assume that a typical labor certification applica- 
tion costs an employer $2,500 to $5,000 in legal fees alone (few employers attempt the 
labor certification process without the aid of an attorney). Second, we assume that between 
educating themselves about the labor certification process, drafting labor certification 
applications, justifying the job's minimum requirements to their outside lawyers and the 
state and federal Labor Departments, reviewing the applications of and interviewing any 
U.S. workers who apply in response to the labor certification ad, preparing a recruitment 
summary to send to the DOL, and rebutting any Notices of Findings issued by the DOL, the 
value of time spent by companies is equivalent to the amount spent on legal fees: $2,500 to 
$5,000. The total of $5,000 per application ($2,500 in attorney's fees plus $2,500 in com- 
pany time) is then multiplied by 27,000 labor certification applications filed in FY1994, 
yielding a total of $135 million. At the high end of potential costs ($5,000 in attorney's fees 
plus $5,000 in lost time), our calculations yield $270 million in current costs that could be 
saved by eliminating the labor certification process. 
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standing professors and researchers. 93 And foreign executives and 
managers who currently meet the EB-1-3 subcategory's require- 
ments clearly facilitate international trade with the United States. 

SECOND-TIER IMMIGRANTS 

The shortcomings of the current immigration system are clearest 
wjth regard to the second-tier economic-stream, and this is where 
we propose to make the most changes. 



PREREQUISITES 

To qualify for our proposed second-tier economic-stream immi- 
grant visa category, foreign nationals would have to satisfy three 
prerequisites. First, they must have a job offer from a U.S. employ- 
er. Second, they must have at least three years' work experience in 
the specific occupation for which they are being sponsored. Third, 
the sponsoring employer must make certain attestations, including 
a commitment to pay them the higher of (a) the actual wage the 
employer pays to other similarly qualified and employed individu- 
als, or (b) the prevailing wage rate for the occupation in the area of 
employment. Individuals who satisfy these prerequisites would 
also need to qualify under a selection formula that awards value 
points for certain human capital attributes. 

Employer Sponsorship Requirement. Requiring immigrants in 
the second tier to have a job offer before coming to the United 
States will ensure that a U.S. employer will be at the controls of 
both timetable and process, and that the selected immigrant will 
be working as soon as he or she enters the United States. This will 
give immigrants immediate access to economic opportunity, 
allowing them to make a more complete transition into U.S. soci- 
ety. A job offer is the best single assurance that an economic need 
is being met (an imperfect yet credible substitute for a demand- 
and-supply test) and that economic-stream immigration occurs in 
an orderly fashion. Together with the selection criteria suggested 
below, employer sponsorship helps assure the immigrant's imme- 
diate contribution to the United States. 



93 As we implied in Chapter 2, the INS should periodically review the admissions 
data and adjust its regulations to ensure that those entering under this category are truly out- 
standing. 
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More important, requiring employer sponsorship adds anoth- 
er level of screening to a selection process that costs the govern- 
ment nothing. Before an immigrant qualifies under the second tier 
of our proposed system, an employer will have had to review and 
approve his or her credentials, inter-personal and communications 
skills, and likelihood of career success. Furthermore, by the time 
the employer begins the actual visa petitioning process, the firm 
will already have decided that the prospective immigrant is essen- 
tial to its business and will have made a preliminary judgment that 
he or she will be able to meet the screening criteria for admission. 
The fact that the foreign worker meets the program's other selec- 
tion criteria means that he or she will also have the tools to make 
a long-term contribution to the broader economy. 

Experience Requirement. As a rule, experienced workers 
make a more immediate contribution to their employer and to the 
broader economy than do inexperienced workers. Furthermore, 
admitting inexperienced economic-stream immigrants to the Unit- 
ed States could create unnecessary competition for U.S. workers 
vying for entry-level positions. Therefore, we propose that an indi- 
vidual must have at least three years 94 of prior work experience in 
the specific field and subfield for which an employer is recruiting 
to be eligible for second-tier immigrant status. 

Attestation Requirements. We propose that sponsoring employ- 
ers fulfill a three-part attestation requirement for second-tier eco- 
nomic-stream immigrants: (a) a wage attestation; (b) a no strike or 
lockout attestation; and (c) a notice requirement. 

Wage attestation. Employers sponsoring a second-tier immi- 
grant would be required to attest that they will pay the foreign 
worker the higher of (a) the actual wage the employer pays other 
individuals who are similarly employed with similar qualifications 
or (b) the prevailing wage rate for the occupation in the area of 
employment. Our emphasis on an objective and reliable wage 
attestation requirement stems from our conviction that nothing in 
the permanent or non-permanent U.S. economic-stream selection 
system should encourage employers to "prefer" hiring foreign 
workers simply because they are cheaper. Doing so amounts to a 



94 We recommend that three years of part-time work at an academic institution, such 
as doing research or being a teaching assistant for courses, should count as the equivalent 
of one year of specialized work experience. 
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governmental subsidy that hurts U.S. workers. As noted in Chapter 
3, determination of wages has been the Achilles heel in the entire 
attestation mechanism devised by the 1990 Immigration Act. At 
particular issue has been not only the haphazard way in which 
most wage surveys are conducted by the government but also the 
lack of guidelines on what constitutes an acceptable survey 
methodology by an employer. The recommendations that follow 
address both issues. 

Instead of continuing with the vagaries of state employment 
security agency (SESA) determinations, we recommend establish- 
ing a process that develops reliable prevailing wage information 
from non-governmental, industry-specific sources. The actual 
wage would be defined as the total compensation received by 
comparable U.S. workers, including all benefits, bonuses, and in- 
kind assistance, and excluding such items as the cost for bringing 
a foreign worker to the United States, which should properly be 
paid by the employer. Such non-governmental surveys could be 
national, regional, or local in scope. They might tie wage levels to 
specific skill levels. They might establish salary ranges. We pro- 
pose that the DOL set the methodology and standards for such sur- 
veys, following consultations with those who conduct salary 
surveys for professional associations, private sector wage survey 
firms, the Bureau of Labor Statistics (which periodically engages in 
such surveys), and the affected constituencies. Just as there are 
generally accepted accounting standards, so too we could develop 
generally accepted wage-survey standards. Such surveys will have 
many more uses than one may imagine at this time, and they 
would permit federal and state governments to shed an unwanted 
burden in which they have developed an unenviable record of 
failure. It would save money and reduce government bureaucracy 
at the same time. And if the result of increasing reliance on such 
surveys should become the impetus for a "new" service industry, 
so much the better for everyone involved. 

As long as prevailing wage surveys follow generally accepted 
survey methodology standards, employers can rely on them to 
make sure they are paying the prevailing wage. In the event of a 
dispute, a rule of reason should apply — i.e., whether the source 
data are reasonable and consistent with industry standards. 

No strike or lockout attestation: We also believe that employ- 
ers should attest that there is no strike or lockout at the place of 
employment. An employer would not be able to petition for a 

O 
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second-tier, economic-stream immigrant to replace a U.S. worker 
who is on strike. We also propose that when employers petition for 
a second-tier immigrant to replace a U.S. worker who has been 
laid off, the employer should expect a higher level of scrutiny by 
the government to assure that the two acts were not improperly 
related and that laid-off U.S. workers would have adequate and 
preferential re-employment opportunities. 

The DOL has long sought a "no layoff" requirement as part of 
the H-1B attestation process. We understand the merits of the 
agency's argument. But we also see significant problems. A "no 
layoff" provision makes more sense in a traditional employment 
context than it does in the flexible staffing context so common 
today. Furthermore, we do not want to force employers to contin- 
ue to employ unproductive employees in order to have access to 
immigrants because of a "no layoff" requirement. The thrust of this 
entire study is to create a level playing field between U.S. and for- 
eign workers, not to give either side an advantage over the other 
that may have adverse economic consequences for a firm. If an 
employer selects a foreign worker strictly on his or her merits, and 
our proposed selection criteria and other safeguards are in force, 
that should be enough protection for U.S. workers. Thus, the DOL 
should use any authority it is given to investigate alleged violations 
of any "no-layoff" provisions very sparingly and sensitively. 

Notice-of-filing attestation. Finally, we propose that employ- 
ers should also attest that they have given their employees notice 
of the filing of the attestation, both by posting the attestation at the 
worksite and by giving notice to the union or professional associ- 
ation representative, if there is one. Such a notice requirement 
gives U.S. workers an opportunity to participate in the process, 
and to file a complaint if they believe the employer is violating 
the law. 

Satisfying the attestation requirements. Employers would have 
two ways to satisfy our proposed attestation requirements: (a) pre- 
qualification or (b) case-by-case. To prequalify, employers would 
have to document that their recruitment, compensation, and employ- 
ment policies are within a band of "acceptable" business norms, for 
example, in the way they advertise for, recruit, interview, and select 
employees. A company requesting attestation prequalification would 
have to show that it has a formal company-wide compensation and 
employment policy that is communicated to all employees and that 
covers such standard issues as salary increases, bonuses, benefits, 
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and job classifications. The company's compensation system would 
have to rely on market data to set wage and benefit levels. Other fac- 
tors that might be considered for the prequalification component 
include whether the company has a human resources or personnel 
department to administer its compensation system, has established 
documentation for job categories, and routinely relies on up-to-date 
national or area salary surveys to establish wage levels. 

Companies that meet these eligibility requirements would be 
prequalified as meeting the attestation requirements for second- 
tier purposes for two years, renewable in two-year increments 
upon resubmitting relevant information. During this period, the 
employer would simply file second-tier immigrant visa petitions, 
with copies of the posted attestation and the blanket approval, 
with the INS. The employer would also send the DOL a copy of 
the attestation for audit and investigation purposes. We intend for 
prequalification to raise a rebuttable presumption that the employ- 
er is complying with the attestation requirements. The DOL should 
be able to investigate alleged violations by such employers only if 
it receives credible allegations of fraud or other serious violations. 

Not all companies would be eligible to prequalify for the 
second-tier attestation requirements, even if they establish that 
they have excellent recruitment, compensation, and employment 
policies. For example, Congress might consider withholding the 
prequalification benefit from firms: (a) that file more than a certain 
number of immigrant visa petitions per year; (b) whose foreign 
national workforce exceeds a certain percentage of the total work- 
force in the company; or (c) that have been found in violation of 
any immigration law within a specified period. 

Companies that do not meet the prequalification require- 
ments for second-tier attestation purposes, or that do not want to 
use the prequalification alternative for any reason, would continue 
to file individual attestations. Such individual attestations would 
be filed with the INS rather than with the DOL, although a copy 
would be sent to the DOL for audit and investigation purposes. 

Evidence to show compliance with the prevailing wage attestation 
condition could consist of a copy of the survey or other reliable 
data on which the prevailing wage is based. Evidence of the actu- 
al wage could be documented by a copy of the job posting show- 
ing the salary offered and a summary of what other workers in the 
same position earn. Employers would not be required, however, to 
document their entire wage system. 
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Enforcing Compliance. We recognize that shifting to an attes- 
tation process to ensure compliance with our proposed system 
raises basic questions of enforceability. As a result, we recommend 
enhancing enforceability by requiring employers to maintain an 
adequate "paper trail" for audit and enforcement purposes should 
they later come under scrutiny or investigation. For instance, 
employers should be required to keep a record of their sources for 
prevailing wage information, adequate payroll records to deter- 
mine the actual wage paid, records of what steps they took to 
recruit U.S. workers, copies of W-2s or other payroll information, 
etc. Considering that most of the firms that are likely to use our 
proposed second-tier immigrant system will be well-organized 
firms with clearly articulated personnel policies and well-staffed 
human resources departments, the requirements we recommend 
are far less intrusive and unusual — or costly — than one might 
think. The increasing reliance on electronic systems means that 
personnel files can easily be programmed to include the informa- 
tion required under our proposals. 

Moreover, the attestations themselves should be kept by the INS 
and the DOL in a computer database, so that any interested person or 
entity could readily access non-proprietary data, properly protected 
for privacy, in a usable format. Complaints about any aspect of the 
attestation process should be received and acted upon on an anony- 
mous basis. Our concept is to repose a greater degree of trust in the 
employer at the inception of the process, but not to let the employer 
off the hook. Those who betray that trust should pay a heavy price in 
terms of fines, debarment from immigration programs for specified 
periods, and even criminal prosecutions in appropriate cases. 

SELECTION CRITERIA 

Employer sponsorship, previous work experience, and attestations 
are the prerequisites that employers and prospective immigrants 
must meet if they are to be eligible to file an immigrant visa peti- 
tion under our proposed second tier. To actually obtain a second- 
tier immigrant visa, however, the pre-selected immigrant must also 
have personal characteristics that are essential to making a sus- 
tained and substantial contribution to the United States. These 
characteristics are as follows: 

•The language ability and communications skills necessary to 
interact effectively with colleagues and customers; 
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• An educational background that has instilled both specific 
knowledge or technical skills and a facility for abstract think- 
ing; 

• A demonstrated commitment to improving one's own human 
capital endowments; 

• A familiarity with U.S. culture and economic institutions ade- 
quate to allow one to adapt to dramatic labor market changes 
over his or her career; and 

•An age that permits one to make a long-term substantial con- 
tribution to one's adopted country before retirement. 

Table 4-2 outlines our proposals for selection criteria, with 
suggested numerical weights. However, considering the rate at 
which economic conditions change, we believe that it makes little 
sense to legislate these factors. Congress moves too slowly for it to 
enact detailed changes on immigration, particularly on the contro- 
versial and highly complex topic of economic-stream immigration. 
Just as we want the economic immigrants we choose to be able to 
adapt, so too we need flexibility in our selection system. Hence, 
immigration officials should be given authority to change both the 
criteria for selecting economic immigrants and the number of 
points needed to qualify periodically, as economic conditions 
change. Such flexibility is essential for our system's success. More- 
over, Congress' need to stay engaged can be discharged relatively 
easily by requiring that proposed changes be vetted in advance 
with the two subcommittees charged with overseeing immigration. 

Our proposed selection criteria system is superior to the cur- 
rent system for a number of reasons. First, it better accords with the 
policy goal of maximizing the probability of long-term economic 
contributions and success in the labor force. 

Second, it better satisfies the programmatic objective that 
the immigrant selection process should be efficient, timely, fair, 
and transparent for all parties. Our proposed selection criteria 
system would create far less bureaucracy than the current system. 
Instead of having to deal with the complex labor certification sys- 
tem, employers could quickly evaluate prospective foreign-born 
employees to see whether they are likely to qualify under the 
proposed point system. Once that pre-sorting is done, there 
would be no other significant pre-entry hurdles to cross other 
than those associated with administrative reviews of a prospec- 
tive immigrant's qualifications and the normal security and 
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4-2. Proposed Selection Criteria System (Second-Tier Immigrants and H-1 Non-immigrants Only) 



BALANCING INTERESTS 
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BALANCING INTERESTS 

excludability 95 screens. Immigrating under our proposed selec- 
tion criteria system would also be quicker than under the current 
system. A foreign worker should be able to immigrate to the Unit- 
ed States under our system in a few months. 

It is up to Congress to engage the appropriate actors in a dia- 
logue about the precise number of points to be initially accorded 
to each factor, and the minimum number of points that should 
qualify an immigrant under the system (see box 4 - 3 ). We believe, 
however, that the following factors are critical to making a sus- 
tained economic contribution to the United States, and therefore 
should be included in any selection criteria system. Our selection 
criteria scheme, based on the following factors, would have a 
maximum of 23 points and a pass mark of 15 points. As the INS 
accumulates experience with the system over time, it may want to 
consider a larger range to be able to make finer distinctions within 
factors or to change weights among factors. 

Education. Education, including formal training through rig- 
orous apprenticeship programs, is a key indicator of the potential 
for making a sustained and substantial contribution to the U.S. 
economy and a key measure of adaptability. A good, well-rounded 
education helps people develop problem-solving skills that will 
help them throughout their working lives, no matter how many 
times they change jobs or duties. It is the critical variable in the 
preparation of successful "thinkers," "traders," and in many 
instances, "makers" — i.e., those workers who will help their firms 
succeed in the competitive global economy. 

Education is the strongest predictor of economic success. For 
example, in 1990, U.S. workers with professional degrees earned 
an average of $59,500 per year, while high school dropouts 
earned an average of just one-tenth of that, or $5,900 annually 
(Kominski and Sutterlin 1992:14). Moreover, the pay differential 
between college graduates and others is widening. Education will 
become even more important for success in the workforce in the 
future. The DOL estimates that the number of jobs requiring at 



95 Section 21 2(a) of the INA prohibits any foreign national from being admitted to the 
United States or remaining here if he or she is determined to be excludable (also known as 
inadmissible). INA §21 2(a) contains nine categories of exclusion grounds including: health- 
related grounds; criminal and related grounds; national security grounds; public charge 
grounds; prior immigration violations grounds; and documentation requirement grounds. 
Each category except that for public charge grounds, contains several subcategories. 
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4-3. BUILDING FLEXIBILITY INTO THE 
IMMIGRANT SELECTION PROCESS 



N o selection system can anticipate correctly all situa- 
tions. Our proposed system may prove too burdensome 
for some categories of people, such as artists and enter- 
tainers who do not meet our criteria for "extraordinary ability" 
but may still be very talented. Similarly, workers such as phys- 
ical therapists are not likely to meet the proposed pass mark 
under our selection system. Yet there is a clear demand for 
physical therapists in the United States, as evidenced by the 
occupation's inclusion in the DOL's Schedule A, which does 
not require a labor certification before one applies for an 
immigrant visa. For these reasons. Congress must build flexi- 
bility into the system, and the INS must show a willingness to 
exercise such flexibility responsibly and in creative ways. 

One possible way to demonstrate such flexibility might 
be to allow prospective employers of foreign nationals in cer- 
tain occupations who are just one or two points shy of the 
pass mark to submit evidence why the individual should nev- 
ertheless be allowed to immigrate. In compelling cases or 
very unusual circumstances, the INS should approve such 
requests. Alternatively, the INS might use a variation of the 
current "national interest waiver" test to determine whether 
foreign nationals in certain occupations who are just one or 
two points shy of the pass mark might nonetheless qualify as 
second-tier immigrants. Under this test, currently used in 
some EB-2 cases to avoid the normal labor certification 
requirement, the INS applies flexible factors to decide 
whether an individual's admission is in the national interest. 
In both cases, specially appointed citizen advisory boards 
might be relied upon to assist the INS in making such deci- 
sions. A final, and in many instances preferable, option would 
be to experiment with requirements that would restrict foreign 
workers in most of the occupations that require some training 
(yet experience sustained worker shortfalls) to only temporary 
entry (see discussion on H-2B below). Such experimentation 
would put employers of such professionals on notice that 
their access to permanent foreign workers is effectively over 
and that they should begin to make the necessary training 
plans to develop a U.S. workforce in those professions. 
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4-4. CASE EXAMPLE: 




DONNA FROM DJIBOUTI 




J^onna received a Ph.D. in comparative languages three 


Uyears ago. Since that time, she has been teaching as an 


assistant professor of Arabic at a U.S. college. The college 


now wants to sponsor her for an immigrant visa. 


. Assume she 


does not meet the criteria to qualify as an outstanding profes- 


sor in our proposed first tier. Donna is 29 years old, and 


speaks fluent English, Arabic, and French. 




Education: 


7 


Age: 


3 


English language: 


5 


Extra points for knowing third language: 


3 


Adaptability (no. 1): 


2 


Total: 


20 (passes) 



least a bachelor's degree will expand by about 40 percent by 
2005, while jobs that do not require a college education will grow 
by only 1 7 percent during the same period (DOL 1 994:28). 96 

Age. Other things being equal, younger workers will have 
more time to make a contribution to the U.S. economy than will 
older workers. However, young workers with little or no experi- 
ence will make a smaller immediate contribution than more expe- 
rienced workers, while also competing for entry-level positions 
with new or recent U.S. college graduates. The economic immi- 
grant selection formula should take these facts into account. 

We should not, however, make preemptive judgments about 
the age at which a prospective immigrant will make his or her 
most significant contribution to the U.S. economy. A corporation 
may need to bring in an experienced manager from a foreign affil- 



96 College-educated workers constitute only one-fourth of the U.S. workforce (Mishel 
and Bernstein 1 993:141). 
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4-5. CASE EXAMPLE: 

ALICE FROM AUSTRALIA 



A lice graduated three years ago from a U.S. college with a 
iB.A. degree in computer science. She is now 25 years old. 
Since graduation, she has been working on an H-1 visa for a 
large U.S. computer software company, where she has 
received on-the-job training, become a leader on her software 
team, and has worked in a multi-country setting modifying 
software for export to Australia and other countries. 

Education: 4 



iate. A magazine may want to hire a well-respected graphic 
designer who has 30 years of experience overseas. A computer 
firm may want to employ a young prodigy. For these reasons, we 
propose that potential immigrants receive a small but set number 
of points if they are between the ages of 25 and 50. Older and 
younger people would receive only one point for age, but could 
still qualify under the selection criteria system if they otherwise 
meet the cut-off mark. 

Language. A person cannot succeed in today's labor market 
without being able to conceptualize and communicate in English 
effectively. Employers know this and would be unlikely to hire 
someone permanently who is unable to communicate effectively 
in English. Thus, assessing a prospective immigrant's ability to 
speak English must not become a bureaucratic morass. We pro- 
pose that second-tier economic-stream immigrants who present 
evidence that they have at least a college degree for which the 
principal language of instruction was English would automatically 
receive the maximum number of points awarded for the language 
factor, as they do in Australia. All other second-tier economic- 

O 



Age: 

Language: 

Adaptability (nos. 1-4): 
Total: 



1 7 (passes) 



3 

5 

5 
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4-6. CASE EXAMPLE: 

KURT FROM GERMANY 

K urt is a master craftsman in machine tool die manufac- 
turing. He is 30 years old, and has six years of experi- 
ence. A U.S. company wants to hire him to teach U.S. 
workers his unique skill. The relevant U.S. labor union agrees 
there is a shortage of U.S. workers in the area with Kurt's 
skills, and has no objection to his entering the United States. 
Kurt has a functional but not fluent command of English. 



Master craftsman: 6 

Age: 3 

Language: 3 

Adaptability (no. 2): l a 

Total 13 (fails) 



Comments: Additional training in English will allow Kurt to 
meet the 1 5 point pass mark for second-tier immigrant status. 
Alternatively, a "no objection" letter from the plant's union 
representative allows the INS to waive the selection criteria 
formula and admit Kurt. 

a Kurt's completion of extra training to become a master craftsman is evi- 
dence of this adaptability factor. 



stream immigrants would be required to take a standardized test of 
English proficiency. The most appropriate test may be the Test of 
English for International Communication (TOEIC), which is admin- 
istered by the Educational Testing Service (ETS ). 97 



97 The ETS also administers the Test of English as a Foreign Language (TOEFL) and the 
Test of Spoken English (TSE). The TOEFL may not be adequate for our purposes, since it 
does not fully test individuals' ability to speak and conceptualize in English. People who 
take the TSE record their answers to selected questions on a tape cassette, which is sent to 
ETS and independently rated by two professional examiners. The examinees are graded on 
overall comprehension, pronunciation, grammar, and fluency. The TSE is not, however, tar- 
geted to general business usage or to any particular discipline. 
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The TOEIC tests on-the-job use of English in a variety of job- 
related settings, such as the ability to understand a business-related 
conversation and to read English-language manuals, technical books, 
and correspondence. It is taken by over 700,000 people annually. 
Many foreign companies and governments use the test to assess how 
well their current employees understand English, to hire new employ- 
ees, and to track the progress of their employees in English-language 
training programs. A standardized test like the TOEIC eliminates the 
need for personal interviews of prospective immigrants to directly 
assess their language proficiency and also eliminates the subjective 
measurement problems associated with interviewing. Points could be 
awarded on the basis of TOEIC score ranges. For example, an immi- 
grant who receives a TOEIC score of between 400 and 590 might get 
three points under our proposed scale. Applicants who score between 
590 and 730 might receive four points, and individuals who score 
above 730 on the TOEIC might receive five points. 98 

We also propose awarding extra points to individuals who 
are fluent in a language other than their native language and Eng- 
lish. Knowledge of three languages makes a person more likely to 
succeed in the labor force and to make a more significant contri- 
bution to the U.S. economy, especially in the growing internation- 
al marketplace. 99 



"According to the ETS, the TOEIC is both statistically valid and reliable in measuring 
candidates' language abilities in English. The test is scaled from 0 to 990. A score of 300 to 
500 means the speaker has a functional but limited proficiency in English and is able to 
maintain very simple face-to-face conversations on familiar topics. A score of 500 to 590 is 
defined as an "advanced" level in English, meaning the person can initiate and maintain pre- 
dictable face-to-face conversations and satisfy limited social demands. A score of 590 to 730 
means the individual has a "working proficiency" in English, in that he or she is able to satis- 
fy most social demands and limited work requirements. A score of 730 to 875 indicates the 
person is "proficient" in English, meaning that he or she can satisfy most work requirements 
with language that is often but not always acceptable and effective. Finally, a score of 875 to 
990 means the person is "professionally proficient" in English, in that he or she can commu- 
nicate effectively in any situation. Non-management personnel average about 550 on the 
TOEIC test, according to the ETS. The average for supervisory personnel is about 680. 

"A standardized test like the TOEIC does not exist for many other languages. More- 
over, trying to compare language test results systematically across languages is difficult. The 
Association of Language Testers in Europe (ALTE) is establishing common standards for lan- 
guage testing in Europe. So far ALTE members have placed language tests for eight lan- 
guages into a common framework for comparison purposes: Catalan, Danish, English, 
French, German, Italian, Portuguese, and Spanish. There are three levels in the ALTE frame- 
work: way stage user, threshold user, and independent user. Other language tests given by 
ALTE members are at a higher level and have not yet been added to the ALTE framework. 
The ALTE framework is a promising beginning to standardize and compare knowledge of a 
third language for immigration purposes. 
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Adaptability. Since the ability to adapt to changing economic 
and labor market conditions is particularly important in a rapidly 
changing economy, workers who can adapt quickly to changing 
conditions in the U.S. labor market are crucial to the U.S. econo- 
my's ability to continue to grow and expand. One of the inherent 
weaknesses in the point systems of Canada and Australia is the dif- 
ficulty in identifying proxies for adaptability. Objective characteris- 
tics such as education, language, age, and experience are 
important in determining a person's potential for making a signifi- 
cant economic contribution and for his or her own economic suc- 
cess. However, these factors are useful only in conjunction with 
other, less tangible qualities that allow an individual to use them to 
full advantage. Intangible qualities such as motivation, adaptability, 
resourcefulness, personal management skills, teamwork skills, and 
the ability to learn in different situations are all crucial in determin- 
ing long-term economic contributions and personal success. 

The often subjective nature of these factors makes them hard to 
assess without creating what our proposal seeks to avoid: a bureau- 
cratic, resource-intensive, fraud-prone, and ultimately unsatisfactory 
process. Nevertheless, some objective proxy variables can be devel- 
oped. For example, prospective second-tier immigrants might be 
assessed on the following: (a) prior work experience or study for a 
substantial period of time in the United States or another country 
other than their own; (b) prior personal or professional development 
or on-the-job or other training, including language courses, as evi- 
denced by a certificate of completion ; 100 (c) a leadership role in 
teamwork arrangements; and/or (d) prior work in a multi-country 
team setting. Applicants would receive one or two points for each of 
the criteria for which they could provide evidence. 

PROCEDURAL ASPECTS 

Once Congress has set the general factors and parameters for the 
selection formula, the INS would implement regulations detailing 
the eligibility requirements and threshold cut-off point for the first 
year . 101 Employers reviewing those requirements would make pre- 



100 About 25 percent of U.S. workers receive training sometime in their careers, either 
to find a job, improve job skills, or to learn a new job (Kominski and Sutterlin 1992:1). That 
figure is likely to rise at a robust pace with the continuing restructuring of the U.S. economy. 

1CH Congress may want to set thresholds for the first year itself. Allowing the INS to do 
so, however, would establish the critical principle that these judgments should be made 
administratively. 
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4-7. CASE EXAMPLE: 

ISTVAN FROM HUNGARY 



I stvan, 25 years old, is a computer science wizard who 
came to the United States three years ago on a tourist visa. 
He was so impressed by the entrepreneurial spirit in the Unit- 
ed States that he has stayed ever since. For that reason, he did 
not complete his bachelor's degree in Hungary. During his 
stay in the United States, Istvan has established and built up a 
successful computer software company. He now employs 15 
workers, and his company makes $100,000 in profits each 
year. He speaks functional but not fluent English. Because he 
has been so busy running his company, Istvan's only "train- 
ing" since his arrival in the United States is a self-help course 
he attended that was given by Anthony Robbins. Istvan now 
wants to legalize his status by getting a green card. 

Education: 2 



Comments: Istvan lacks extraordinary ability for the first-tier 
immigrant visa category, and does not have enough points for 
the second-tier selection criteria system. Istvan conceivably 
could qualify in the third tier as an immigrant investor, 
assuming he invests an additional $750,000 to expand his 
growing business and creates jobs for an additional three U.S. 
workers. In any event, and the issue of Istvan's illegal overstay 
aside, unless Congress chooses to reward entrepreneurial 
spirit and inventiveness separately during the vetting of a sys- 
tem such as the one proposed here, Istvan cannot receive an 
immigrant visa under our second-tier selection formula. 

a lstvan will receive one adaptability point for his leadership role in starting 
and running his company. The second adaptability point assumes that the 
Anthony Robbins self-help course that Istvan took qualifies as personal or 
professional development. 



Age: 

English language: 
Adaptability (nos. 2, 3): 

Total: 



3 

3 

2 a 



1 0 (fails) 
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liminary assessments of potential foreign nationals they want to 
sponsor for an immigrant visa. They would then submit a petition 
and attestation form to an INS regional processing center, setting 
forth documentation about the requisite job offer, the person's 
work experience, the wages the person would be paid, and the 
other attestation elements. Employers would also include docu- 
mentation on how the potential immigrant meets the selection cri- 
teria system threshold. The INS would make an independent 
determination of whether the individual qualifies under the selec- 
tion criteria system and conduct the necessary background check 
to make sure that he or she is not excludable. If the person is 
already in the United States, as most are, he or she could adjust 
status at an INS office. If the potential immigrant is outside the 
United States, a specially trained INS officer would issue the 
immigrant visa at a consular post overseas. This proposed shift of 
responsibilities from consular officials to a new cadre of specially 
trained INS officers stems from our view that the added responsi- 
bilities we are assigning to the INS imply both a fundamental 
rethinking of that agency's functions and organizational structure 
and a similar rethinking of how the various immigration functions 
are distributed within the federal bureaucracy (see also the discus- 
sion below). 



THIRD-TIER IMMIGRANTS (INVESTORS) 

This tier would be reserved for investors. Investors comport with 
our first general proposition because they enhance the economic 
well-being of the United States through their capital investments in 
this country. However, the current requirements for EES-5 status 
(see Chapter 2) are too onerous and restrictive, as evidenced by 
the fact that only 1 57 EB-5 principal immigrants were admitted in 
FY1 994 and only 1 80 in FY1 995. 

A major impediment to potential immigrant investors is the 
requirement that their investment create or save at least ten jobs 
for U.S. workers over a two-year period. No businessperson can 
know for sure whether an investment will work out, and whether it 
will create a significant number of jobs. Indeed, many successful 
domestic investments of that size in the United States create far 
fewer than ten jobs. Congress created the ten-jobs requirement 
basically as an afterthought and out of thin air, as a political fig leaf 
to hide the category's true intention, which was to attract wealthy 
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foreign investors (particularly from Hong Kong) who, in the late 
1980s, had been flocking to Canada and Australia under those 
countries' more flexible investor categories. The ten-jobs require- 
ment also tends to direct investments toward labor-intensive 
industries (such as the restaurant or hotel sectors), which employ 
primarily low-wage, low-skill workers. 

Congress should liberalize the requirement for immigrant 
investor classification. For example, instead of focusing on the 
number of jobs created or saved, we might consider the quality of 
the jobs created or saved in evaluating an immigrant investor's 
contribution to the U.S. economy. 

Another component of the current immigrant investor pro- 
gram that may require rethinking is the requirement that investors 
show they have continued to meet the statutory criteria (including 
creation/saving of the required number of jobs and maintenance of 
the requisite amount of capital investment) for two years. Foreign 
investors who do not substantially comply with those require- 
ments lose their status and can be placed into deportation pro- 
ceedings. These are big risks for any investor, especially in 
uncertain economic times, and probably deter many people from 
applying for immigrant investor status. 

Another issue with the current immigrant investor program 
that may require rethinking concerns the INS' documentation 
requirements. Prospective applicants must file their personal tax 
returns showing their worldwide income for the last five years, and 
they must submit evidence of any civil or criminal judgments or 
pending proceedings filed against them anywhere in the world 
within the last 15 years. While guided by proper concerns, these 
requirements may deter legitimate business people who do not 
want to reveal details about all their financial affairs. 

In effect, the statute and implementing regulations have 
turned the immigrant investor category into a completely unsuc- 
cessful program. The program's onerous requirements virtually 
assure that many of the few people who do pursue the visa may in 
fact be doing so simply as the price for obtaining a green card, 
rather than as an investment opportunity that carries the secondary 
benefit of a U.S. immigrant visa. 

The issue is: Do we want a successful immigrant investor pro- 
gram? If so, we need to be vigilant without imposing unduly bur- 
densome requirements. We recommend that Congress amend the 
immigrant investor program by, among other things: (a) reducing 
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4-8. CASE EXAMPLE: 

GILBERT FROM CANADA 

Scenario I: Gilbert is a promising goalie on the Boston Bruins' 
Canadian farm team. Gilbert is 22 years old and speaks only 
passable English, because he grew up in Quebec. He finished 
high school in Quebec before joining the Bruins' farm team 



three years ago. 

Education: 1 

Age: 1 

English language: 3 

Adaptability: 0 

Total: 5 (fails) 



Comments: At this point in time, Gilbert clearly does not have 
enough points to meet the pass mark to be a second-tier 
immigrant. An H-2B non-immigrant visa is possible for him. 
He may also qualify for a P visa. 

Scenario 2: Now assume that Gilbert has played on the Bru- 
ins' Canadian farm team for three years, and his non-immi- 
grant visa is about to expire. The Bruins think he has matured, 
and plan to use him as their starting goalie in Boston next 
year. Assume Gilbert has taken English classes during the last 
three years to improve his English. 



the number of jobs that must be created from ten to three; (b) 
allowing investors who fail to substantially comply with the 
requirements after two years to remain in the United States in a 
new E-3 non-immigrant status; (c) reducing the capital investment 
requirement to $750,000; and (d) eliminating the differential 
investment requirement for different localities. 
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Education: 

Age: 

English language: 
Adaptability (nos. 1-4): 

Total: 



1 4 (fails) 



3 

5 

5 a 



Comments: If Gilbert is going to be the Bruins' starting goalie 
next year, he would likely qualify for first-tier immigrant status 
as an alien of extraordinary ability. If so, the Bruins will not 
have to worry about the second-tier selection criteria system. 
If Gilbert does not qualify for immigrant visa status as an alien 
of extraordinary ability, however, he appears to lack enough 
points for entry under our proposed second-tier selection cri- 
teria system. In such a close case, the Bruins should be 
allowed to present evidence of his unique skills. If the evi- 
dence is compelling, the INS should approve the petition. 

a GiIbert could qualify for all 5 adaptability points under the following 
assumptions: (1 ) if he worked in the United States whenever the Bruins' farm 
team played other NHL farm teams in the United States; (2) if he has 
received on-the-job training through instruction from his coaches and by 
attending special goalie training camps during the off-season; (3) if he has 
assumed a leadership role on the farm team, as evidenced by an affidavit 
from his coach; and (4) if U.S. hockey players are also on the farm team, thus 
showing that Gilbert has worked in a multi-country team setting. 



Currently, about 8,000 to 10,000 immigrants enter the United 
States each year in the employment-based, fourth-preference (EB- 
4) immigrant visa category. This category covers such disparate 
groups as religious ministers and workers, overseas employees of 
the U.S. government, former employees of the Panama Canal 
Company and their families, juveniles who have been declared 
dependent on a U.S. court, and retired employees of international 
organizations and their families. 



MISCELLANEOUS AND SPECIAL IMMIGRANTS 



EB-4 SPECIAL IMMIGRANTS 
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While this category is currently part of the employment- 
based stream, immigrants who enter under the EB-4 category are 
usually admitted regardless of their employment characteristics. 
The category is thus truly a miscellaneous category and should not 
be included in the economic-stream selection process. Instead, it 
should be changed to its own "miscellaneous" category. When 
setting up this new miscellaneous category, Congress should con- 
sider requiring religious ministers and workers to have at least 
three years of full-time prior experience abroad and to attest to 
their planned work in the United States. 



Truly outstanding athletes, artists, and entertainers enrich the coun- 
try's cultural and artistic life through their talents. They also 
enhance the economic well-being of the United States, both direct- 
ly through their achievements and indirectly through exports of the 
products of their talents, such as books, movies, records, and 
broadcasts. The U.S. motion picture industry alone had exports of 
$2.53 billion in 1993 (Department of Commerce 1994:118). In 
addition, the United States has various reciprocal agreements in 
this area that govern the treatment of such personnel. 

Extraordinary athletes and entertainers who now qualify for 
EB-1 status would continue to immigrate in our proposed top tier. 
Additional individuals are likely to qualify under the second tier, 
depending on their particular characteristics. The remainder might 
qualify for a non-immigrant visa, but might be able to stay here per- 
manently only if they meet the second-tier criteria at a future time. 

We propose that agents who represent artists, athletes, or 
entertainers be considered "employers" for purposes of second- 
tier immigrant visa status. For those artists, athletes, or entertainers 
who do not have an agent or business to sponsor them for second- 
tier status, we recommend waiving the employer sponsorship 
requirement if they meet three requirements: (a) five years of work 
experience, three of which must be as self-employed; (b) a net 
income of three times the U.S. poverty income guidelines for the 
past three years; and (c) evidence of contracts from U.S. clients for 
their first year in the United States that will total five times the U.S. 
poverty income guidelines. 102 Self-employed people who satisfy 



,C2 The Department of Health and Human Services maintains federal poverty income 
guidelines for a variety of purposes. The guidelines are updated annually. The 1995 pover- 
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4-9. CASE EXAMPLE: 

ARIEL FROM FRANCE 



A riel is a violinist who graduated three years ago with a 
.degree from a highly respected music conservatory in 
Paris. Since then she has played for various orchestras in 
Europe. The Syracuse Symphony wants to hire her as a sec- 
tion violin player. They picked her after doing blind screen- 
ings and an audition, where she clearly was the best qualified 
candidate. Ariel speaks fluent English. She is 24 years old. 

Education: 4 



Comments: Ariel does not have the extraordinary ability 
needed to qualify under the first-tier immigrant visa category. 
Nor does she appear to have quite enough points to qualify 
under our proposed selection criteria for a second-tier immi- 
grant visa, although she is close to the 15 point pass mark. 
Here the INS may propose to the citizen advisory board dis- 
cussed earlier that Ariel should be given three points for her 
age, instead of just one, because her unique talent is not age- 
sensitive. This hypothetical scenario shows that the INS will 
need to have flexibility in administering the selection criteria 
system. Such flexibility should be delegated to the INS by 
statute , so that the agency is not hampered by statutory road- 
blocks or congressional micromanagement. 

a Ariel satisfies adaptability factor number one because she has played in var- 
ious orchestras around Europe. Assume she qualifies for adaptability factor 
number two because she has taken advanced master's classes in violin at 
summer music institutes in Europe since she received her degree. 



ty income guideline for one person was $7,470; for two people, $10,030; for three people, 
$12,590, and for four people, $15,150. Thus a self-employed athlete, artist or entertainer 
with a spouse and two children would have to show a net annual income of $45,450 over 
the last three years to meet the first part of our proposed self-employment test and would 
also have to have firm contracts netting $75,750 for the first year in the United States. 



Age: 

English language: 
Adaptability (nos. 1,2): 

Total: 



1 3 (fails) 



5 

3 a 
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these three prerequisites would also have to qualify under the gen- 
eral selection criteria discussed earlier before they could immi- 
grate to the United States. 

The requirement of five years of work experience (three of 
which must be as self-employed because of the special "skills" that 
success in self-employment requires) and adequate contracts for 
work in the United States address concerns that self-employment 
has very high failure rates, and that this category has a much high- 
er than average potential for fraud and abuse. Furthermore, making 
self-employed artists, athletes, or entertainers satisfy the same 
selection criteria as other second-tier immigrants ensures that they 
have both a higher probability of success and the potential to make 
a continued substantial contribution to the United States. 

RECOMMENDATIONS REGARDING NON-IMMIGRANTS 

I n a previous era, where resource-rich and populous countries 
could at least aspire to relative autarky in many areas, and con- 
tacts among states were relatively modest, the need for temporary 
workers was probably minimal and certainly impractical. In fact, 
with the exception of nomads, seasonal work between neighbor- 
ing states, and people engaged in large construction projects (such 
as the Panama Canal), relatively few people engaged in systematic 
temporary migration. Today, for many of the reasons discussed 
throughout this study, the non-permanent, economic-stream immi- 
gration system dwarfs the permanent one, and its employment 
effects may approximate those of both family and refugee immi- 
gration. Furthermore, there is little doubt that the effect of the use 
of "non-immigrants" in many occupations is indistinguishable 
from that of any other type of worker — and in some instances, 
even turns temporary labor bottlenecks into structural labor mar- 
ket imbalances by creating niches occupied almost exclusively by 
foreign-born workers. Parts of the agricultural and garment indus- 
tries are perfect examples of this latter phenomenon. 

Reforming the non-permanent system requires even more 
care than reforming the permanent system, because thoughtful 
changes must overcome a far greater gap in our data systems and 
our understanding of how the non-permanent system really func- 
tions. As a result, defining the precise relationship between perma- 
nent and non-permanent immigration, and suggesting how the 
latter may be reformed, is partly an exercise in uncertainty. 
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As discussed earlier, non-immigrants who have a right to 
work should be admitted to the United States for the following rea- 
sons: (a) to fill a specific labor need, generally for a temporary 
period; (b) to discharge our international obligations under a vari- 
ety of trade, investment, and cultural exchange regimes; (c) to 
facilitate international commerce and trade; or (d) to enhance the 
cultural and artistic life of the United States. Many of the current 
non-immigrant visa categories already satisfy one or more of those 
requirements. 

We have also argued, however, that some economic non- 
immigrants should be characterized more accurately as "pre-immi- 
grants." In many instances, employers hire them for specific needs, 
but also to determine whether they are suitable for permanent 
employment. This occurs primarily in the HI -B non-immigrant visa 
category. We believe that such "prospective immigrants" should be 
assigned their own non-immigrant visa category and be selected 
from a pool of individuals who possess the same basic characteris- 
tics that we require of immigrants, albeit to a somewhat lesser 
degree. The remaining H-1 B immigrants should be required to 
adhere strictly to that visa's temporariness requirement. 

Chapter 2 describes the current work-related non-immigrant 
visa categories. The discussion below identifies changes that we 
propose in order to make the various non-immigrant visa cate- 
gories comport with the priorities outlined above. Not mentioning 
an existing category means that we propose no changes. 

B VISA CATEGORY 

No changes need be made to the B-2 tourist visa category. This 
category facilitates international tourism. In 1994, more than 16 
million foreign tourists visited the United States, generating an esti- 
mated $60 billion in revenues to this country (U.S. Bureau of the 
Census 1 994:264). 

The B-1 temporary business category is generally fine in con- 
cept, as it facilitates international commerce and trade. As discussed 
in Chapter 2, however, the B-1 -in-lieu-of-H-1 B concept raises some 
concerns. This particular use of the B-1 visa should be reconceptual- 
ized and better formulated to accommodate the constantly changing 
nature of international business and to provide for the sound discre- 
tion of properly trained visa-issuing officials (see below) in deciding 
whether the proposed activity is consonant with the visa's intent. 
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In certain instances, a B-1 visa that appears to cross over into 
H-1 B territory may be appropriate. The factors laid down 30 years 
ago in Matter of Hira, 11 I. & N. Dec. 824 (BIA 1965, 1966, Attor- 
ney General 1966) generally remain the best test for determining 
whether this is the case. As the Board of Immigration Appeals held 
and the Attorney General affirmed at that time, the significant con- 
siderations for B-1 classification are: 

•A commercial activity; 

•A clear intent by the alien to continue a foreign residence; 

•The principal place of business and the place where most of 
the profits eventually accrue remain in a foreign country; 

•The alien's salary comes from outside the United States; 

• The alien's stay in the United States is temporary, although 
the business activity itself need not be, and indeed may long 
continue; and 

•The alien is a businessperson or, if employed, is pursuing an 
activity that is a necessary incident of international trade or 
commerce. 

The third point, concerning the place where profits accrue, may 
need to be reconsidered, however. In today's global economy it 
can be nearly impossible to prove the corporate "nationality" of a 
multinational corporation. Determining the location of profit 
accrual can be open to a wide range of interpretations, depending 
on the criteria used. Therefore this point should be amended to 
focus solely on the ultimate financial benefit from the foreign 
national's activities and associated products/components, not the 
overall profit of the company. 

Ultimately, only a properly defined concept of the B-1 visa 
category, using modified Hira factors, can determine when it is 
appropriate to issue a B-1 visa. For example, assume that an 
employee of the foreign subsidiary of a U.S. software company 
comes to the United States to meet with colleagues about adapting 
a certain software product for the foreign market. Certainly, B-1 
classification is appropriate for the foreign employee to impart his 
knowledge of the foreign market to his U.S. counterparts, so that 
they can make the necessary changes. It would probably be inap- 
propriate for the foreign employee to engage in "keyboarding" for 
the sole purpose of hands-on creation of software code. However, 
just as the tailor in Hira would presumably be permitted to make 
minor alterations to an essentially completed garment, so too a 
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foreign software specialist should be allowed to perform incidental 
coding or de-bugging at the final stages of software development 
and production. In other words, a close analysis of the purpose 
and result of the activities to be engaged in, rather than an outright 
prohibition of a given activity, is necessary if we are to accommo- 
date the constantly changing nature of international business. 
Abuses of the B-1 visa category should be controlled by better reg- 
ulations and more active enforcement, not by eliminating the cat- 
egory altogether for certain legitimate business activities. 

Care in changes to the B-1 visa is also necessary because of 
the reciprocal nature of international trade. If the United States 
severely curtails access to this category, other countries may retal- 
iate and impose similar bans on U.S. workers wishing to enter and 
conduct similar activities in their countries. Our trade commit- 
ments (both within the General Agreement on Trade in Services 
and the North American Free Trade Agreement) have bound this 
use of the B-1 . For this reason, radical changes to this visa would 
require difficult renegotiations and could lead to trade-related 
sanctions against the United States. 



D VISA CATEGORY 

It is unclear whether this category for foreign crewmen needs any 
changes. As noted in Chapter 2, very few attestations for longshore 
workers under the D category have been filed since the attestation 
requirement took effect in 1991 . The small number of attestations 
could mean that: (a) the attestation process was well designed and 
no changes are required because it has deterred unacceptable 
practices; (b) the provision is rarely used because very few foreign 
longshore workers fall under the act's purview; or (c) the attesta- 
tion process is so bureaucratic and burdensome that most people 
are not using it. In the absence of any evidence as to which of 
these propositions is true, we recommend that the DOL and the 
State Department prepare a joint report on the implementation of 
the D-visa attestation process for foreign longshore workers in the 
United States. The report should contain a cost/benefit analysis of 
the current regulations and assess whether such an interventionist 
regulatory regime is necessary, especially considering the small 
number of people it affects. One possible change might be to 
negotiate reciprocal arrangements with key shipping countries. 
This might be a more efficient way of handling this issue. 



0 
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E VISA CATEGORY 

This category for treaty traders and investors is essential to interna- 
tional commerce and trade. Because it is covered by international 
commitments, our ability to tinker with the E visa is limited. The 
INS and the State Department are in the final stages of revising 
their E visa regulations, 103 and we support their proposed changes. 
The revisions include heightened scrutiny of E visa employees 
who have "special qualifications" and are "essential" to the com- 
pany. Under the State Department's proposed revisions, the 
employer would have to demonstrate that the job cannot be per- 
formed by U.S. workers and that the employer plans to train such 
workers to replace the foreign employee. However, there would 
be no mechanism for enforcing this provision beyond the visa- 
issuing officer's sense of the company's sincerity and ability to fol- 
low through on its promise. This issue, and similar issues regarding 
the L visa category for certain multinational executives, managers, 
and employees possessing specialized knowledge, might better be 
handled in negotiations with other countries to try to achieve reci- 
procity. Bilateral and multilateral regulatory regimes are generally 
preferable to unilateral attempts at regulation on these issues. 

F VISA CATEGORY 

The provisions of the foreign student category are generally appro- 
priate. Foreign students should continue to be allowed to work off- 
campus if the work is related to their academic studies. The INS 
should also consider extending actual training options for foreign 
students in F-1 and J-1 status (see below), so that employers would 
still be able to hire qualified foreign students on a short-term basis. 
However, there is at least a potential adverse effect on U.S. work- 
ers from the employment of F-1 students. For that reason, we pro- 
pose requiring employers of F-1 students to file a wage attestation 
similar to the one proposed for second-tier immigrants. This would 
help ensure that a level playing field exists between F-1 workers 
and their U.S. counterparts. 



i03We understand that the Office of Management and Budget approved the State 
Department's version of the final E visa revisions over a year ago, but that the INS is still 
finalizing its revisions. The two agencies plan to publish their final rules simultaneously. 
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Work authorization for economic hardship should also be 
maintained, although the INS should tighten its oversight of "eco- 
nomic hardship." The Casals report discussed in Chapter 2 found 
that while on average only about 10 to 20 percent of F-1 foreign 
students obtain work authorization based on economic necessity, 
almost 75 percent of F-1 foreign students at one college worked 
off-campus under this exemption. Such a statistic raises questions 
about possible abuse of the exemption and suggests that the "pri- 
mary purpose" for which some of these students came to the Unit- 
ed States may have been employment, rather than education. 

The pilot off-campus work program should be eliminated, 
because it allows foreign students to engage in general labor unre- 
lated to any verifiable unmet labor need. The F-1 attestation 
process has not worked; very few employers have used it, and in 
many instances, schools can issue work authorization for their stu- 
dents through other available means. This recommendation is 
consistent with the recommendations of the DOL and the INS, as 
expressed in their joint report to Congress in 1994 evaluating the 
program. 



We propose that this category be renamed the FI-1 category and 
that — after it is purged of workers who more properly belong in the 
revamped FH-2B category discussed below — it be limited numeri- 
cally to no more than 10 percent above actual usage for the previ- 
ous year. The renamed category would use the same selection 
criteria we propose for the second tier of the immigrant visa sys- 
tem, but with a lower pass mark (perhaps 1 2 points instead of 1 5). 
The required number of points could be adjusted periodically to 
reflect broader economic and labor market conditions. We do not 
propose a work experience requirement for the FI-1 category, as 
we do for the second-tier immigrant visa category. We believe that 
our proposed selection criteria, as well as the other safeguards we 
would require, are sufficiently robust to satisfy the national inter- 
est, as reflected in the organizing propositions set forth at the 
beginning of this chapter. 



FH-1 employers would have to attest that they would comply with 
three of the four conditions that they comply with now for FH-1 B pur- 



H-1 B VISA CATEGORY 



ATTESTATION REQUIREMENTS 
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poses, plus a new recruitment condition. First, the employer would 
still have to offer the higher of either (a) the "actual wage" the 
employer pays to other individuals similarly employed with similar 
qualifications; or (b) the "prevailing wage" for that position. As sug- 
gested in our discussion of the same requirement for second-tier 
economic-stream immigrants, we recommend abandoning the cur- 
rent reliance on SESA prevailing wage determinations and instead 
developing prevailing wage and total compensation package infor- 
mation from reliable non-governmental, industry-specific sources. 
Such non-governmental surveys could thus be used for both immi- 
grant and non-immigrant visa economic-stream petitions. 

Currently, H-1 B employers must also attest that the working 
conditions for an H-1 B worker will not adversely affect the work- 
ing conditions of other workers similarly employed. We propose 
deleting this requirement, since most of its provisions would be 
covered under the "total compensation package" concept that our 
wage attestation is intended to cover. While such an attestation is 
comforting to U.S. workers in concept, it has proven virtually 
impossible to define or enforce. It thus has proved to be a mean- 
ingless protection. Moreover, this form of "protection" relates to 
low-skilled workers in low-paying jobs, where the power inequal- 
ity between employer and worker is greatest and the ability of 
workers to defend themselves is smallest; the more educated 
workers in the H-1 B system encounter far fewer of these practices 
and are better able to deal with them. 

Second, employers would have to attest that there is no strike 
or lockout at the place of employment. An employer would not be 
able to petition for an H-1 worker to replace a U.S. worker who is 
on strike. As with visas for second-tier immigrants, and with the 
same caveats (see above), we propose strengthening this attesta- 
tion requirement by creating a higher level of scrutiny for employ- 
ers who petition for an H-1 worker to replace a U.S. worker who 
has been laid off. The parameters and details of such scrutiny 
should be negotiated between regulators and the affected con- 
stituencies and should be in regulatory rather than statutory form. 

Third, as for second-tier immigrants and for the same reasons, 
employers would have to attest that they have given notice of the 
filing of the attestation to the appropriate worker representatives 
and/or directly to their employees. 

Fourth, we propose a new recruitment requirement. Under 
this requirement, the employer would attest that the process 
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through which the foreign worker was selected is the employer's 
and the industry's customary way of making hiring decisions for 
this kind of position. Customary recruitment practices normally 
include advertising job openings in the employer's usual manner, 
screening resumes, interviewing some of the applicants, and hiring 
the most qualified candidate. Industry standards change over time 
in response to changing economic conditions. For example, a 
company may have to recruit nationally for a certain kind of engi- 
neer during boom times, but it may find enough qualified appli- 
cants locally during a downturn. We propose that — to better 
understand the industries they regulate — INS and DOL regulators 
should, as a matter of course, include organized discussions with 
panels of human resources managers from various industries in all 
of their training sessions and meetings. 

The proposed recruitment requirement need not be intrusive. 
The employer should not have to submit any documentation with 
the attestation to demonstrate recruitment efforts. However, docu- 
mentation would have to be available for inspection by the DOL 
or INS in the course of an investigation by either agency. If such an 
investigation occurs, the employer could satisfy the recruitment 
attestation requirement by showing a copy of the job posting, tear 
sheets from ads in newspapers or professional journals, 
resum6/recruitment summaries, interview results, or whatever else 
is customary in the industry. 

Finally, as in the second-tier immigrant visa category, 
employers would have two ways to satisfy our proposed attesta- 
tion requirements: (a) prequalification or (b) case-by-case. 

We propose that Congress limit the H-1 non-immigrant visa 
category to a three-year term — which could be extended on a 
case-by-case basis for one year to allow a worker to complete an 
important project. This would reflect more faithfully the intent that 
employment in this visa category be temporary and would create 
an incentive for employers to choose H-1 workers carefully. In 
addition, and to further encourage a more equal relationship 
between employers and their foreign workers, consideration 
should be given to empowering H-1 visa holders to change jobs 
after the first year if another employer is willing to pay them a pre- 
mium (perhaps 10 percent) over what they are currently earning. 
This would give the original (or previous) H-1 employer an incen- 
tive to pay the going wage or risk losing the employee to a higher 
bidder. The idea is to create as many incentives as possible for 
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H-1 workers to be non-dependent labor market actors. In this way, 
a more level playing field is created for U.S. workers. 

At any time after the first year and before the three-year peri- 
od ends, an H-1 employee could petition for an immigrant visa 
under our first tier or, more likely, seek an employer who would 
petition for an immigrant visa on his or her behalf under our pro- 
posed second tier. This would in effect allow H-1 workers to 
behave like "prospective immigrants" and would put employers 
on notice that they will not be able to engage a foreign worker 
whom they are "sponsoring" as a non-permanent worker for an 
extended period unless that worker can ultimately qualify for an 
immigrant visa. While employer sponsorship would continue to 
be the key requirement for obtaining an immigrant visa under our 
proposed second tier, the sponsor would not have to be the origi- 
nal employer, thus strengthening the worker's hand in employ- 
ment negotiations. 

H-1 workers who cannot obtain an immigrant visa during the 
three-year period would have to leave the United States when 
their H-1 visa expired, and they could not be readmitted for one 
year in any work-related non-immigrant visa category. This 
requirement would create a very significant new protection for 
U.S. workers by breaking the cycle of certain jobs being perma- 
nently filled by foreign workers. 

Finally, we propose giving the DOL explicit authority to tar- 
get potentially high-fraud and severe-exploitation practices to best 
use its limited enforcement resources. One easy way to focus H-1 
investigations might be to determine whether an employer's W-2 
statements are less than the required wage stated on the attestation 
form. Congress might consider requiring employers to file W-2 
statements for H-1 employees along with their H-1 attestations 
every year to make it easier for the DOL to compare the two wage 
listings. Indeed, the mere fact of requiring such filings would be 
likely to discourage unscrupulous employers from filing H-1 peti- 
tions. Giving the DOL additional tools for conducting preliminary 
audits of possible H-1 violations may make it less necessary to 
conduct time-consuming investigations based on mere paperwork 
violations. Anonymous complaints should also be permitted — to 
protect "whistle-blowers" from employer retaliation. Any investi- 
gations of alleged H visa violators should be done as part of a 
more general enhanced DOL inspection/enforcement effort geared 
to workplace violations. 
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These proposals are consistent with the thrust of the Clinton 
Administration's strategy for deterring illegal immigration and 
reducing regulatory burdens by having federal agencies target 
enforcement efforts on "high-risk" areas, rather than across the 
board. Last year, President Clinton ordered the DOL to "intensify its 
investigations in industries with patterns of labor law violations that 
promote illegal immigration." President Clinton also announced his 
intent to increase the number of workplace investigators by 85 per- 
cent (Office of the Federal Register 1 995a:1 99-204). 

Significantly, our recommendations for the H-1 category are 
fundamentally consistent with U.S. international commitments in 
this area. As part of the CATS, the United States recently agreed to 
freeze the essence of the current H-1 B program but created room 
for three possible future changes: (a) reducing the maximum length 
of the visa from 6 to 3 years; (b) instituting a provision that would 
prohibit employers from laying off U.S. workers and then using H- 
1 B workers in the same occupation; and (c) requiring employers to 
take significant steps to recruit and retain U.S. workers. Our pro- 
posals are consistent with the first two of these provisions. Further- 
more, we believe that our proposed recruitment attestation 
requirement is consistent with the spirit of the third element. 104 

H-2A VISA CATEGORY 

This visa category allows foreign agricultural workers to work tem- 
porarily in the United States following a test of the labor market 
and strictly regulated attempts to hire U.S. workers. We propose 
that serious thought be given to replacing this category with a pro- 
gram that focuses on enhancing employment opportunities and 
the wages of U.S. agricultural workers, while acknowledging the 
unique nature of that labor market, its binational (primarily Mexi- 
can) composition, and the historical (and future) reliance of that 
sector on a foreign workforce. A proposal addressing this issue will 
be the subject of a separate study. 



104 The modified selection criteria component of our proposed H-1 visa category the- 
oretically could conflict with CATS. For example, a computer programmer with a bache- 
lor's degree who speaks only a little English can currently obtain an H-1B visa easily. 
However, under our selection criteria, it is possible that such a person might not qualify for 
H-1 classification. If so, his or her country could claim that the United States is discriminat- 
ing on the basis of nationality. We contend, however, that our proposed selection criteria 
are a filter to evaluate all applicants' personal characteristics and thus do not violate the 
equal treatment principles that underlie our multilateral obligations. 
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H-2B VISA CATEGORY 

This visa category for non-agricultural temporary foreign workers 
should be comprehensively rethought and revised. We recom- 
mend that the INS be asked to analyze what kinds of workers and 
employers use the H-2B category and to propose to Congress 
which of those uses might more appropriately be placed in other 
non-immigrant visa categories. Based on that analysis, compo- 
nents of the current H-2B category that are primarily cultural in 
nature, such as camp counselors, should be incorporated into a 
revised and appropriately reconfigured J category. Other uses of 
the category (e.g., for fishermen and household employees) might 
also be moved to more appropriate categories. 

The objective of this exercise would be twofold. First, it 
would more rationally allocate types of activities to their proper 
visa category. Second, it would fashion an H-2B visa that is more 
than just a catch-all category but that focuses on the types of jobs 
that are intended to be — and in fact are — truly temporary in char- 
acter. It is here that we would expect the genuinely temporary 
strand of H-1 workers gradually to find a "home" (see the discus- 
sion of the H-1 visa category earlier in this chapter). In reconfigur- 
ing this category, a variation of the double-temporary standard 
(i.e., that both the foreign worker and the job itself be temporary) 
should be maintained, as should the maximum number of two 
one-year renewals; such renewals, however, would have to be 
made more readily than is now the case. 

We also recommend eliminating the current labor certifica- 
tion system for H-2B workers, for the same reasons that we pro- 
pose eliminating the permanent labor certification program. In its 
place, Congress should enact an attestation system like the one 
suggested for the H-1 category above. The principal difference 
between the two attestation systems would be that the one for 
H-2B should experiment with a more stringent recruitment 
requirement and an emphasis on training U.S. workers for some of 
these jobs. 105 For instance, many of the occupations now receiving 
"blanket" permanent labor certifications (such as physical therapy 



105 the recruitment and training requirements should be negotiated with key employ- 
ment sectors (such as that for physical therapists) that may end up accounting for large 
chunks of the "new" H-2B category. 
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or many classes of "specialty cooks and chefs") require modest 
amounts of education and training. We can think of no reason why 
such an "industry" should be turned over a priori to foreign work- 
ers (who, according to our proposals, would essentially be exclud- 
ed from permanent entry because they would be unable to meet 
either our second-tier immigrant or H-1 non-immigrant visa 
requirements). 

By experimenting with a set of incentives and disincentives for 
the employment of many H-2B workers, we can at least test the 
proposition that there are some occupations in which a much larg- 
er share of the labor demand might be satisfied by training U.S. 
workers, including foreign-born individuals entering under the 
immigration system's other two streams: families and refugees. This 
would be particularly relevant and appropriate for many lower-skill 
occupations — ranging from household workers to "specialty 
cooks/chefs" — where a person's personal characteristics, such as 
language, ethnicity, familiarity with a particular cuisine, etc., is pre- 
sumably valued by the employer. In most cases, it is ludicrous to 
argue that "shortages" exist in these occupations. 



J VISA CATEGORY 

This visa category for various types of exchange visitors should be 
retained because of the complex and varied nature of internation- 
al cultural exchange, education, and training. The culturalcompo- 
nents of other non-immigrant visa categories, however, such as 
those of the H-2B and Q visa categories, should be incorporated 
into a revised, expanded, and more closely managed J category. 

In keeping with the purposes of the J visa, work authorization 
should be truly incidental to the primary cultural-exchange, edu- 
cational, or training purposes. In order to better serve U.S. work- 
ers' interests, any work authorization should require compensation 
at full market rates. 106 If J-1 sponsors pay part of the J-1 's wage, this 
should be factored into any determination of the total compensa- 
tion package. 

The current au pair program does not comport with the spirit 
and aims of the J visa category. Despite the USIA's recent attempts 



106 Determining appropriate wages for J exchange visitors can be done as proposed 
for H-1 purposes: by allowing employers to use non-governmental wage surveys. 
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to control abuses in this program and make it more culturally 
focused, most U.S. families who use the program view it first as a 
work program and only then as cultural exchange. This is one of 
the main reasons why the USIA has been stating publicly for many 
years (and even more forcefully within successive administrations) 
that it does not feel comfortable administering the au pair pro- 
gram. Thus, we recommend the program's radical restructuring so 
that it serves the same purpose it does in many other countries: 
providing a mutually valuable cultural exchange for the au pair 
and the family with whom he or she lives, with the work compo- 
nent not exceeding 30 hours per week. We acknowledge that this 
limitation will inconvenience many of the two-profession families 
who now use the program, but the integrity of the visa's intent 
demands it. It should not be the job of the immigration system to 
subsidize the child-care costs of families who have access to, and 
in most instances can afford, alternative arrangements. 

We also recommend that administration of the revised and 
expanded J program be transfered from the USIA to the INS, the 
agency with the broadest mandate and expertise in this area. The 
INS already has experience administering visa applications of this 
type, for example in the current H-2B and Q categories. It could 
administer J programs without significant additional expenditures, 
especially since much of the current J program is run by responsi- 
ble officers at sponsoring organizations. The transfer should be at 
least revenue-neutral, and in all likelihood could save a modest 
amount of money. Furthermore, the INS would have the enforce- 
ment oversight capability now lacking from the USIA-adminis- 
tered program. Thus, the recommended transfer would also move 
us toward the consolidation of all functions in the immigration 
agency, an objective that underlies the comprehensive rethinking 
of the country's immigration function to which this study aspires. 

COUNTRY QUOTAS AND ANNUAL CAPS 

O ne provision contributing to the inefficiency of the current sys- 
tem is the annual cap on immigration worldwide and, within 
that, from individual countries. The basic premise underlying our 
recommendations has been that both permanent and non-perma- 
nent economic-stream immigration should make the strongest 
possible contribution to the economic health of the United States. 
It follows that such immigrants should be selected and admitted 
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with little regard for their nationality, just as is now the case for 
non-immigrants. If this translates into a disproportionate number 
of immigrants coming from a relatively few countries, that should 
be of little concern to the economic-stream component of the U.S. 
immigration system. 

Moreover, there is no reason to believe that the country pro- 
file of entrants under our proposed system would vary greatly from 
the profile of immigrants and non-immigrants entering under the 
current system (see figure 4 - 10 ). Country quotas may be desirable 
in other contexts — to promote more diversity in the immigrants we 
select through the family categories — but they have no natural 
home in the economic immigration selection system. If Congress 
deems it politically critical that no one country dominate U.S. 
economic-stream immigration, a system can be devised to ensure 
that no country can account for more than a given proportion of 
all permanent visas under any category. 

There is also no need to fear that a sudden influx of foreign 
workers would occur under our system. If anything, economic- 
stream immigration is likely to be lower under our recommenda- 
tions than it is under the current system. First, we would eliminate 
the unskilled worker component of the EB-3 category and severely 
restrict access to many workers now entering the United States 
under the category's remaining components. 107 Second, we pro- 
pose moving the EB-4 category out of the economic-stream com- 
ponent to its own "miscellaneous" category and managing it more 
closely, since immigrants who enter under the EB-4 category are 



107 About 78,000 people are currently waiting to receive an EB-3 unskilled worker 
immigrant visa. That number, while seemingly high, is actually down 16 percent from a 
year ago — an extraordinary development given the slow rate at which this backlog has 
been decreasing in recent years. The State Department speculates that the sharp drop in EB- 
3 unskilled worker registrants may be due largely to the long wait for visa determinations — 
currently about five years. Other contributing factors are the 1990 Act's unmistakable 
message that the United States is not interested in admitting large numbers of foreign 
unskilled workers through its employment categories, and the lower overall tolerance and 
demand for foreign unskilled workers, many of whom are waiting for their visas in illegal 
status. The more rapidly advancing "priority date" for unskilled workers may indicate that 
the number of people actually waiting to immigrate in that category may not be as great as 
commonly thought. In any event, we recommend that all pending EB-3 unskilled workers 
be al lowed to complete their immigrant visa applications, out of fairness to those who start- 
ed the process and have expended significant resources without knowing that Congress 
might change it later. Considering that all EB-3 unskilled worker applicants are probably in 
the United States and already employed, the employment effect of following that course of 
action would be neutral. 
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4-10. Employment-Based Immigration; by Region and Selected 
Country of Origin, FY1994 

Total Employment-Based Principal Immigrants 
(excluding those admitted under the Chinese Student Protection Act) 




EB-2 Principals: 

EB-1 Principals: Immigrants with Advanced 

Priority Workers Degrees or Exceptional Ability 



Canada 
Oceania 13% 
3% 

Africa 
4% 



Other Asia 
14 % 



Japan 

5% 
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Other N. 

America 

3% S. America 
% 






Europe 

37% 



India 

7 ° 7 ° China 
8% 




includes Mexico, Central America, and Caribbean. 
b Canada, Mexico, Central America, and Caribbean. 

Source: U.S. Immigration and Naturalization Service. 1996. 1994 Statistical Yearbook . 
Washington, D.C.: U.S. Government Printing Office. 
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4-10. (continued) 



EB-3 Principals: EB-3 Principals: 

Professionals and Skilled Unskilled Workers Only 

Workers Only 



Other N. 
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4-1 1 . REFLECTIONS ON IMMIGRATION AND 
THE COUNTRY’S DEMOGRAPHIC FUTURE 

I n today's political context, with its single-minded preoccupation 
with limits, numbers have taken on lives of their own and seem 
to be driving the debate to an unhealthy degree. In the absence 
of a broader and more systematic discussion about U.S. population 
levels, policies that are motivated primarily by concerns about the 
future size of the U.S. population are not, in our view, appropriate 
subjects for consideration by immigration legislation at this time. 

This is not meant to dismiss the importance of the demo- 
graphic effects of significant levels of immigration. Rather, it is 
intended to suggest that such a discussion must take place in the 
context of a more complete understanding of the full effects of a 
larger U.S. population (both positive and negative) and without the 
racial and ethnic fears and tensions which some of what passes as 
"research" on these issues (such as Brimelow's Alien Nation [1995]) 
seek to kindle and then exploit politically. 

The kind of discussion we believe is needed on this issue must 
go beyond sensationalism and address the true policy issues. For 
instance, as Minkin (1995) suggests, unless present trends change 



usually admitted regardless of their employment characteristics. 
Third, it is likely that fewer immigrants will qualify under our pro- 
posed second tier than under the current EB-2 category. The selec- 
tion criteria we propose are considerably more stringent than 
current law and practice. Those criteria, combined with the other 
safeguards we propose, such as the three-year work experience 
requirement and the attestation elements, are likely to lead to eco- 
nomic-stream immigration numbers that are well below today's 
maximum ceilings and closer to the actual usage of between 
80,000 and 100,000 (see figure 2-2, p. 42). 
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significantly, the Asian American population may well continue to 
grow at approximately twice the rate for Hispanics and eight times 
that for whites; California whites will almost certainly become a 
minority very early in the next century; Hispanics will certainly sur- 
pass blacks as the nation's largest minority soon thereafter; finally, 
present minorities, combined, may well become a majority before 
the end of the next century. 

These trends do mean that more effort needs to go into shap- 
ing and managing them and that both public and private sector 
institutions will need to adapt accordingly — particularly in terms of 
managing the social infrastructure demands that these changes 
imply. (For instance, whites will continue to age — probably reach- 
ing a median age of more than 45 by mid-century — while the medi- 
an age of Hispanics will probably remain close to its current levels 
of late twenties. This suggests sharply different social and health- 
care needs for the two populations.) However, nothing in these 
changes themselves suggests that our country will be weaker as a 
result of these demographic events. 



Of course, we understand that, from a political perspective, 
Congress and the American people would not tolerate even the 
theoretical possibility of open-ended immigration, however robust 
the safeguards or well-administered the system (see box 4 - 11 ). For 
that reason, we propose that Congress set a formula that caps eco- 
nomic-stream immigration at no more than 1 5 percent higher than 
actual usage in the previous fiscal year. This would allow greater 
flexibility than a "hard" cap, which would require legislation to 
amend. It would also ensure that economic-stream immigration 
does not vary dramatically from year to year. Perhaps most impor- 
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tantly, this method would allow employers adequate flexibility if 
the economy suddenly improves or if they encounter a true short- 
age of talented U.S. workers in an emerging growth area and need 
more skilled foreign workers. 108 

We recommend that a similar concept be put in place for the 
H-1 and H-2B categories, but with a tighter upper limit: actual 
usage from the previous year plus 10 percent, not 15 percent. This 
tighter limit is appropriate both because of the lower points thresh- 
old we propose for these categories and because the changes we 
recommend to the H-2B program may have unanticipated 
demand effects. 109 

The flexibility we would build into our proposed selection cri- 
teria should make them acceptable politically. If actual usage 
increases by the maximum percentage one year, administrators 
could investigate the causes for such an increase and might choose 
to raise the pass mark needed to qualify for the second-tier immi- 
grant visa category and/or the H-1 non-immigrant visa category to 
help control growth in overall immigration the following year. 

ADMINISTRATIVE, MANAGEMENT, AND 
ORGANIZATIONAL ISSUES 

S o far, this study has focused on examining the role that eco- 
nomic-stream immigration should play in a constantly trans- 
forming economy, who these immigrants should be, and how they 
should be selected. In the discussion that follows, we sketch some 
of the key administrative and organizational changes that we 
believe are necessary for the fullest implementation of our propos- 
als. Some of our recommendations are simple; some address fun- 
damental organizational issues that are deeply rooted in the way 
the U.S. immigration function is organized within the federal gov- 
ernmental structure and how it is distributed among federal, state, 



108 Alternatively, Congress could instruct the INS to set an annual cap or range on 
economic-stream immigration by looking at various factors such as economic forecasts and 
unemployment projections. Such an approach, however, suffers from the same problems as 
the labor market information concept analyzed in Chapter 3, and creates an illusion of 
objectivity while in fact relying to a very substantial degree on imprecise proxies and sub- 
jective judgments. 

109 Dependents of economic immigrants and non-immigrants would be able to 
immigrate with the principal alien, as they currently do, and would continue to be charged 
to the principal's visa category. 
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and local levels. In all instances, the recommendations may prove 
every bit as provocative as the rest of our discussion — as they too 
challenge entrenched interests and the procedural status quo. 

REORGANIZING THE FEDERAL IMMIGRATION STRUCTURE 

A recurring theme among students of immigration is the need to 
consolidate most immigration functions into one agency to reduce 
costly duplication and inefficiencies. At present, immigration func- 
tions are scattered not only among the INS and DOL but also 
among the Bureaus within the Department of State (Population, 
Refugees and Migration, and Consular Affairs), and the Department 
of Health and Human Services' Office of Refugee Resettlement. 
Other agencies, such as the Department of Education and the U.S. 
Information Agency, also have minor but significant immigration 
roles. Almost all of these functions could be performed more effi- 
ciently and economically by a larger, "re-engineered," and more 
independent INS. We consider such changes essential to a 
revamped way of conducting our immigration "business." 

Such management changes will require comparable changes 
in the legislative function that is now divided among too many 
congressional committees and subcommittees. Accordingly, we 
propose that an independently convened study group — including 
representatives from the affected agencies, key congressional 
committees, management experts, and knowledgeable outsiders — 
study the reorganization issue and release, early during the next 
administration's term, a report on this critical matter. 

With this daunting task in mind, we propose to begin the dis- 
cussion about reorganizing the immigration function at the federal 
level with the following recommendations — although we are not, 
pending further study, wedded to specific details. 

THE IMMIGRATION AND NATURALIZATION SERVICE 

Congress should give the INS an independent status that accords 
with its size (it now has nearly 21,000 employees with approxi- 
mately 24,000 positions authorized) and responsibilities now and 
in the future. Congress, along with the administration, should also 
give priority to consolidating most immigration functions in the 
agency. Such consolidation would reflect more properly the 
importance and complexity of the INS' mission. It should also pro- 
duce an improved sense of identity, enhance morale and loyalty 
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within the agency, and allow it to better balance the competing 
demands of law enforcement and effective service to clients. 

To make the proposals outlined in this study work effectively, 
the INS needs to develop a specialized corps of adjudicators 
whose sole responsibility would be to handle economic-stream 
immigrant and non-immigrant visa applications. These adjudica- 
tors would need to be trained intensively in understanding U.S. 
business conditions and characteristics. They would need to be 
posted both at INS regional offices in the United States and at U.S. 
consular posts overseas. There they would replace, primarily 
through attrition, consular officers who now issue business-related 
and work visas. This corps of INS visa adjudicators would be the 
vanguard of a larger group of INS officers who, like their counter- 
parts in Canada and Australia , 110 should gradually absorb most of 
the functions now performed by the State Department's Bureau of 
Consular Affairs. Having this specialized corps of INS visa adjudi- 
cators would also help speed adjudication of all petitions at INS 
regional service centers, which is critical to avoiding delays. 

THE DEPARTMENT OF LABOR 

Under our proposed system, the labor certification and related 
functions now performed by the DOL's Employment and Training 
Administration (ETA) would no longer exist. ETA personnel should 
be absorbed into the INS to help that agency with its increased 
duties, while the DOL would continue to have policy advisory and 
enforcement functions. Continuing the former would allow the 
Secretary of Labor to play a proper role in the administration's 
deliberations on immigration policy. 

THE DEPARTMENTS OF STATE AND HEALTH AND HUMAN SERVICES 

As we have already indicated, we recommend that many of the 
visa issuing functions now performed by the State Department's 
Bureau of Consular Affairs be subsumed into the INS, beginning 
with work-related immigrant and non-immigrant visas but eventu- 
ally extending to all visas. A streamlined Consular Affairs Bureau 
would continue to perform its core foreign policy-related func- 



110 Both of these countries have independent immigration cabinet departments that 
are responsible for the entire immigration function. 
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tions, such as passport issuances and citizen services. The State 
Department's Bureau of Population, Refugees and Migration would 
continue to discharge its specialized mandate, but its refugee reset- 
tlement functions, together with the resettlement functions now 
residing within the Department of Health and Human Services, 
should be folded into the INS. 



DATA COLLECTION AND EVALUATION 

Regardless of the specific changes made to the U.S. immigration 
system, we need to make a commitment to better data collection 
and evaluation. Few weaknesses of our current system are more 
frustrating to analysts, policy-makers, and the public than the 
inability to answer many questions regarding the characteristics, 
behavior, and needs of immigrants and non-immigrants with any 
degree of confidence or reliability. It is inconceivable that a coun- 
try for which immigration constitutes such an extraordinary com- 
ponent of economic, social, cultural and political change would 
continue to tolerate legislating in the dark. Hence, Congress must 
make it clear in legislation that it values such information and 
analysis, that it expects the relevant agencies to attain these goals 
and that it will monitor their achievement. 

Hence, any change in the immigrant selection system must 
be accompanied by a demand that its continuous evaluation be 
set up simultaneously, so that we might be able to understand how 
the new system is performing from the very beginning. In addition 
to answering such questions as the socioeconomic profiles of the 
new immigrants, how immigrants in each admission category are 
performing economically after entry, or the length of adjudication 
times, numerous broader analytical questions that cannot be 
answered with current INS data should be answerable with any 
new setup. Among these should be comparisons of the process 
and rate of economic and social incorporation of immigrants from 
different countries of origin, the economic performance by immi- 
grants and non-immigrants in each of the economic stream's cate- 
gories over time, and the economic and labor market effects and 
other impacts (including social infrastructure demands) of new- 
comers on the areas where they settle. 

Ideally, we should follow sample cohorts of immigrants 
selected under the new economic-stream system over an extended 
period of time, so that we can determine how well they are adjust- 
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ing to life in the United States, assess their long-term contributions 
to our economic and social life, and better answer the questions 
posed above. Though expensive, such longitudinal studies are not 
methodologically difficult. Australia has already started a five-year 
longitudinal survey of 5,000 recently arrived immigrants. The Aus- 
tralian government undertook the survey because it realized that 
to fully understand immigration and settlement processes, the 
same individuals must be studied at different stages of those 
processes. The Australian survey is estimated to cost AU$3 million, 
spread over six years. 

Once the INS' data collection systems are revamped, we 
should expect the agency and private sector analysts to be able to 
conduct analyses that answer key policy questions in all visa cate- 
gories, not just in the economic stream. Models of effective data 
systems exist in other countries, particularly in Australia, and 
learning how these countries have set up their immigration data 
systems could be particularly useful. 

INITIAL IMPLEMENTATION AND TRIENNIAL REVIEW 

For our proposed selection system to succeed, there must be a 
"new" INS that commits to serving its clients and working cooper- 
atively with other agencies. Transparency, simplicity, efficiency, 
and fairness should be hallmarks of the new system. The agency 
must also begin to encourage self-criticism and become more 
open to relationships with private sector research institutions. 
Only then can Congress conduct its necessary oversight function 
effectively. For its part, the executive branch must be willing to 
give the INS more autonomy in both policy and management mat- 
ters; micromanagement and duplication of key policy and man- 
agement portfolios do not lead to either better policy or to better 
management. 

The economic-stream selection system we have discussed 
here should take effect no sooner than one year after enactment, at 
the start of the federal government's fiscal year. Once the new sys- 
tem is in place, it must be reviewed regularly to make sure it con- 
tinues to accord with the changing needs and interests of the 
country. We thus propose that Congress require the administration 
to prepare and submit a report every three years on how the entire 
immigration system has functioned during the reporting period. 
The report should also be required to include proposed revisions 
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and adjustments that would make immigration policy more con- 
sistent with changing social and economic needs. 

The executive branch has a sorry record with such reports. 
The Immigration Reform and Control Act of 1986 and the Immi- 
gration Act of 1990 both required similar reports, but the admin- 
istration has only issued two such reports so far, only one of 
which met most of the requirements proposed here. In turn, Con- 
gress has shown indifference to such reports by paying no atten- 
tion to them in oversight hearings and by failing to ask for the 
reports it fails to receive. Both branches of government thus con- 
tinue to show disinterest in the fundamentals — a totally irrespon- 
sible attitude. 

Under our proposals, the first triennial report should be due 
three years from the start of the new system. This would give the 
government sufficient time to set up its observation points and 
evaluative criteria and to begin to understand the dynamics that 
the new system creates. Building regular reviews into the system 
has several additional advantages. Perhaps most important, it 
means that the system does not have to be perfect from the begin- 
ning. We can thus begin to think of changes to immigration prac- 
tices as iterative processes, where we are flexible enough to 
correct, adjust, tinker, and improve. Even regulators may become 
more flexible and willing to take some risks if they know that they 
are not, as at present, asked to anticipate every contingency, and 
that they have the authority and resources to make necessary 
adjustments. 



COMPLIANCE ENFORCEMENT 

Any immigration system must have a credible enforcement com- 
ponent to deter fraud and deny immigration benefits to people 
who do not qualify for them. To promote efficiency and pay for 
compliance efforts, the INS should develop a fee structure that 
reflects both the agency's true costs for doing a much better job 
and for supporting the DOL's enforcement apparatus. At present, 
while the INS charges fees for helping U.S. businesses obtain for- 
eign workers, the DOL charges none at all. This is directly contrary 
to the principle, espoused by the Clinton Administration, that ben- 
eficiaries should pay market-related rates for special government 
services. Therefore, a funding mechanism should be established 
by Congress that uses dedicated fees to adjudicate all work-related 
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visa petitions filed under the new system within two months, thus 
guaranteeing the efficient and timely functioning of economic- 
stream immigration . 111 

Improving the capabilities of the INS and the DOL to detect 
and punish violations of the rules governing economic-stream immi- 
gration is generally beyond the scope of this report. We recommend, 
however, that any legislation creating a new economic-immigrant 
selection system also earmark examination-fee money to enhance 
the government's ability to investigate possible fraud in employ- 
ment-related cases and deport ineligible individuals quickly. 

THE NEED FOR BETTER COOPERATION BETWEEN 
BUSINESS AND GOVERNMENT 

For our recommendations to succeed — and not just in the enforce- 
ment area — there must be a new sense of cooperation among 
business, workers, government regulators, and other affected 
groups. The importance of such cooperation cannot be overem- 
phasized. 

Both business and government share the blame for the failure 
to cooperate. Business often acts as if it should have the right to 
operate without restraint in a competitive global environment. It 
has been slow to acknowledge that some companies routinely vio- 
late immigration-related laws and regulations, or to recognize that 
illegal business practices give a black eye to, and result in addi- 
tional regulatory burdens on, all corporate citizens. 

For their part, government agencies have focused too heavily 
on regulation and enforcement as a way of discharging their 
responsibility for protecting U.S. workers. The prevailing culture of 
secrecy within the INS and especially within the DOL — born in 
large part of a fundamental mistrust of business — reinforces this 
"disconnect." It spawns preventable legal challenges, reinforces 
business suspicions about the agencies' intentions, and, in the end, 
often forces the two agencies to backtrack when challenged. The 



111 We note our concern, however, that the INS should not try to make employers pay 
more than their fair share by creating numerous "indirect expenses" that the agency claims 
support adjudication of economic-stream petitions. Such criticism already exists concern- 
ing the current examinations fee account. Congress should also assist the INS in making 
sure that fees from economic-stream petitions go immediately to the examinations division 
at the INS, without the need to go through the normally lengthy budget planning or repro- 
gramming procedures. 
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agencies have been slow to acknowledge that their regulatory and 
enforcement framework must focus more sharply on targeting 
instances of egregious conduct, while allowing other businesses to 
conduct their hiring and immigration-related practices without 
having to contend with regulations that are disruptive, intrusive, 
and ultimately counterproductive. 

An honest and open dialogue between business and govern- 
ment on immigration-related labor regulations is badly needed. Its 
aim should be to conceive and implement regulatory and enforce- 
ment methodologies that simultaneously serve the interests of U.S. 
workers and broader U.S. economic interests. Business must 
acknowledge and help the DOL and INS obtain the appropriate 
legislative and regulatory tools for carrying out their enforcement 
mandates while simultaneously reducing companies' exposure to 
unwarranted enforcement actions. For their part, the immigration 
agencies must seek the assistance of business in better understand- 
ing each industry's customary hiring practices, in identifying busi- 
ness practices that are out of the ordinary (and may thus require 
additional scrutiny), and in devising ways to perform their respon- 
sibilities more effectively. Such negotiated rule-making would 
accord with President Clinton's recent regulatory reform guide- 
lines, which called on "all regulators to . . . create grass-roots part- 
nerships with the people who are subject to [their] regulations and 
to negotiate rather than dictate wherever possible" (Office of the 
Federal Register 1 995b:278-82). 



THE “BODY SHOP" PROBLEM 

One place to start a business-government dialogue might be by 
focusing on the implications of increasing corporate trends toward 
flexible staffing, particularly in high-technology sectors. In the 
name of efficiency, many corporations are moving away from 
maintaining large, permanent workforces and toward acquiring 
the services of technically skilled workers as and when needed. 
This has led to a huge and extremely diverse flexible-staffing 
industry that includes labor contractors, outsourcing firms, project 
management firms, and consultants (not to mention primary 
employers themselves who hire employees directly to meet specif- 
ic short-term needs and then lay them off once the need is met). 
The nature of this flexible-staffing industry has created a major 
philosophical and regulatory "black hole" that in many ways 
threatens traditional relationships between business and labor. 
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In terms of immigration, the growth of the flexible staffing 
industry raises new and serious questions regarding prevention of 
abuses. It is now quite obvious that a large share of the most egre- 
gious violations of both letter and spirit of regulations governing 
temporary work-related admissions is committed by labor contrac- 
tors — sometimes called "body shops" — who offer staffing flexibili- 
ty to employers by taking charge of recruiting and importing 
foreign workers, often from low-wage countries. These violations 
include undercutting prevailing wages, creating oppressive 
employment contract terms, and refusing to invest in recruiting 
and training available U.S. workers. Industry must recognize its 
responsibility to work with government to develop ways to curb 
such predatory practices. At the same time, the DOL and the INS 
must come to grips with the reality and the benefits that the flexi- 
ble-staffing industry provides. 

PROTECTIONS FOR U.S. WORKERS 

A ny meaningful re-crafting of current policy requires an under- 
standing that the admission of immigrants and the advance- 
ment of the interests of U.S. workers, especially professionals, are 
not mutually exclusive goals. Indeed, when immigrants have been 
carefully selected on the basis of their demonstrated qualities and 
skills — and realistic protections of sensitive sectors of the U.S. 
workforce are put in place — both goals can be achieved. 

It is true that immigrant labor has probably moderated wage 
inflation among U.S. engineers, scientists, and other highly quali- 
fied professionals. This has provided U.S. business with a key 
competitive advantage internationally, thus helping them to pros- 
per and, in the long run, to create more and better jobs. Neverthe- 
less, U.S. professional workers have a right to expect to compete 
on equal terms with foreign-born professionals. 

Therefore, we have proposed a number of protections to 
ensure a level playing field for U.S. workers. First, on the issue of 
wages, we propose a realistic way of setting proper total compen- 
sation packages that removes the attractiveness of foreign profes- 
sionals on the ground that they are cheaper than U.S. ones. We 
have no doubt that U.S. workers can out-compete foreign compe- 
tition most of the time — as long as we remove the most perverse 
incentive we now permit: the ability to obtain foreign workers at a 
significant discount. Under our proposals, employers would have 
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to attest that they are paying foreign workers prevailing wages that 
include the value of all the benefits received by their U.S. work- 
ers — bonuses, health insurance, vacation, etc. 

In addition to strengthening wage attestation requirements, 
we propose limiting the stay of H-1 temporary workers to three 
years, rather than the six years that are permitted under the present 
system, and strengthening their ability to bargain with employers 
by allowing them to change jobs after the first year if they are 
offered higher wages by another employer. This will minimize 
employers' incentive and ability to exploit foreign workers by pay- 
ing them less than comparably situated U.S. workers. 

Finally, under our proposals, the DOL and INS would get 
additional responsibilities — and funding — for compliance over- 
sight, which is virtually absent from the current system. 

Our proposals would also help to limit entry of all but the 
most talented foreign workers. First of all, the threshold for the 
points test we propose would virtually eliminate the entry of low- 
skilled immigrants and temporary workers who are most likely to 
compete with U.S. workers for entry-level jobs. Second, we pro- 
pose protecting some of our most vulnerable professionals, young 
college graduates, by, among other things, requiring immigrant 
workers to have at least three years of relevant work experience. 
Moreover, our proposal generally ratchets the system's qualification 
requirements upward, so that those fewer immigrants who will be 
selected will create even more jobs for others, not take them away. 
Third, we suggest more stringent requirements for making sure that 
temporary workers who come in under some non-immigrant visas 
actually leave the country when their visas expire. We would also 
forbid them readmission for at least a year. Fourth, we would 
require employers to recruit according to industry standards, some- 
thing they are not now required to do for temporary workers. In 
particular, we propose that contracting with "body shops" that sup- 
ply a predominantly foreign workforce would not be considered a 
"customary" recruitment practice for purposes of wage attestation. 
Taken together, these requirements would create very significant 
new protections for U.S. workers by breaking the cycle of certain 
jobs being permanently filled by foreign workers. 

Most important of all, our proposals move us toward a redef- 
inition of the concept of protection for U.S. workers, one that is 
fundamentally consistent with American principles of offering 
equal opportunity and of rewarding investments in one's human 
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capital. Demagoguery aside, there is no argument among econo- 
mists regarding the job-multiplying effects associated with the 
employment of highly endowed individuals — the very people who 
are explicity favored under our immigrant-selection proposals. 
The competitiveness argument is equally simple: given roughly 
equal levels of technology and capitalization, a firm can extract 
more "value" from the same amount of labor by a better qualified 
worker than by a less qualified one. 

Thus, U.S. business should have access to the best qualified 
individuals for their key job openings. Such people can help to pro- 
duce "first-to-market" products in such knowledge-intensive indus- 
tries as pharmaceuticals, telecommunications, sophisticated aircraft 
and space technology, or computer hardware and software, which 
in turn multiplies economic opportunities and jobs exponentially. If 
the "product" becomes even just one of an industry's standards, 
rather than the industry standard — and even when a product's 
"edge" over another product is relatively small — the returns become 
larger still as repetitions become cheaper, dependent products are 
spawned, and inertia begins to take hold. In certain products, such 
as computer operating systems, first-to-market advantages are even 
starker. Even if a better system gets developed but comes to market 
late, it will generate a fraction of the interest it might have generated 
otherwise because the earlier system is already established and both 
users and the hardware industry are already geared toward that sys- 
tem — a process known as the "network effect." In other words, 
momentum alone often carries a product forward and allows a few 
companies to dominate a market. For time-dependent products and 
processes, first-to-market may not guarantee setting the standard, 
but it does offer a distinct advantage and extraordinary job-multiply- 
ing potential for all workers (see also Keely 1 995). 

Thus, hiring talented foreigners at market wages is in the 
long-term interest of U.S. workers. For instance, although some 
U.S. workers with a Ph.D. in the sciences might "benefit" in the 
short term from reductions in the employment of foreign-born 
Ph.D. professionals, in the longer term, we as a country would be 
poorer because overall opportunities for both U.S. scientists and 
science would shrink. 112 Indeed, when immigrants are chosen 



112 Any problem with "oversupply" of foreign nationals in graduate science and engi- 
neering programs should be dealt with by encouraging more Americans to enter those 
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carefully, based on their demonstrated qualities and skills, they 
create additional economic opportunity and more and better jobs 
for everyone. 

CONCLUSION 

W e have tried to fashion a balanced approach to economic- 
stream immigration that will serve the United States well into 
the next century — an approach that emphasizes managing the 
immigration gate with rules that simultaneously help businesses 
succeed and remain competitive in the global economy by facili- 
tating access to the best foreign talent, help U.S. workers succeed 
by creating opportunities for more and better jobs while protecting 
them from unfair competition, and help immigrants succeed 
through a fair return on their investments in their own skills and 
expertise. This approach has always been a large part of America's 
secret of success. It should continue to be so. 

Our approach emphasizes clear rules and predictable out- 
comes. The vast majority of our corporate citizens want to and do 
play by the rules. Instead of asking the government to divine when 
an employer's need is authentic or to tell a firm that it cannot hire 
the most qualified job applicant (an argument the government nei- 
ther should make nor can win), we propose to ask the government 
to do things it can and should do. Under our system, employers 
could obtain the qualified workers they need in a timely manner. 
Jurisdictional issues would be clarified, with the INS given clear 
responsibility as the lead agency in immigration matters. And the 
hodgepodge of intrusive, often conflicting government regulations 
would be simplified. The INS should not have to adjudicate nearly 
as many work-related non-immigrant visa petitions as its does 
now; the State Department should have to issue fewer non-immi- 
grant visas; and the DOL, freed from the ultimately fruitless task of 
labor certification, could concentrate its efforts on credible and 
effective audits, investigations of those who abuse the system, and 
enforcement. 



fields, by getting young people excited about sciences when they are in elementary and 
secondary school, by making more public funds available for fellowships and traineeships 
so that more Americans can pursue advanced degrees — an approach that is in the opposite 
direction from where the present Congress is going — and by persuading American business 
and foundations to develop more long-term relationships, even partnerships, with our 
research universities. 
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Most important, immigrants would be seen for what they 
are — prospective members of American society in the fullest 
sense. As such, they would be chosen not only on the basis of a 
specific offer of a job that may not hold very long, but also on the 
basis of characteristics that are likely to ensure long-term contribu- 
tions to the economy: age, education, language ability, work expe- 
rience, and skills. An adaptation of the point systems used by 
Canada and Australia offers a flexible and straightforward vehicle 
for accomplishing this end. 

Listening to the siren songs of restriction and protectionism 
will only hobble America's efforts to do better by all of us. Trade 
barriers are falling — in large part because of U.S. initiatives. Tech- 
nology, like capital, recognizes neither borders nor nationality. 
Individual initiative and talent are now the most valuable global 
resource. We need an immigration system that will guarantee us 
access to those who have these attributes and are willing to put 
them to work for the country, while giving the government the 
tools to manage the system with rules that make sense. Only then 
will we have an immigration system that is truly in the national 
interest. 
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